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STATEMENT OF QUESTIONS PRESENTED. 

X/ Was there sufficient evidence of negligence and proxi¬ 
mate cause to warrant submission to the jury of the cases 
against Appellant Eastern Air Lines, Inc.? 

Xy Did the Trial Court err in admitting into evidence the 
so-called Landing and Approach Pattern, and instructing 
the jury that it was a binding Federal Regulation, and a 
violation of which would constitute negligence per se? 

Was Appellant Eastern Air Lines, Inc. prejudiced by 
unproved charges that Government witnesses had “ fabri¬ 
cated’ ’ and ‘ ‘ concocted 7 ’ their testimony in a situation in 
which the non-jury Tort Claims Act cases were tried to¬ 
gether with the jury case! 

Whether the jury’s verdict should not be set aside since 
it was based on prejudice, passion and sympathy? 

^KDid the Trial Court err in refusing to strike out testi¬ 
mony given by certain witnesses? 

^V^Was there sufficient evidence that the situs of the col¬ 
lision was in the District of Columbia, (a) to justify a sub¬ 
mission of that issue to a jury, or (b) to permit the jury’s 
finding thereon to stand? 
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EASTERN AIR LINES, INC., APPELLANT. 
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i 

NOS. 11,991 AND 11,992. ! 

Eastern Air Lines, Inc., Appellant, 

v . 

Union Trust Company, et al., Appellees. 

Appeal from the United States District Court for the 

District of Columbia. 


JURISDICTIONAL STATEMENT. 

These are appeals from judgments for Appellees en¬ 
tered in the United States District Court for the District 
of Columbia on verdicts returned by a jury on March 13, 
1953 (I-58A, 59A). Appellant’s motions for judgment not¬ 
withstanding the verdict or for a new trial, timely filed 
thereafter, were denied on June 30, 1953 (I-54A, 55A). 

The notices of appeal to this Court were filed on July 
27, 1953 (1-58A, 59A). 

The actions are within the general jurisdiction of the 
District Court [District of Columbia Code (1951 Ed.): Tit. 
11, sections 11-305, 11-306]. 

Jurisdiction of these appeals is granted by 28 U. S. C. 
1291. 


(1) 
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STATEMENT OF CASE. 


1. Proceedings. 

These are four suits, tried together, brought by the 
executors of certain deceased passengers who came to their 
deaths as a result of the mid-air collision on November 1, 
1949 in the vicinity of the Washington National Airport 
between a P-38 military fighter plane belonging to the 
Bolivian Government and an Eastern Air Line DC-4 trans¬ 
port plane. Nos. 11991 and 11992 were brought against 
Eastern Air Lines, Inc., the operator of the transport plane, 
and against Eric Rios Bridoux, the pilot of the military 
plane. Nos. 12017 and 12018 were brought against the 
United States of America under the Tort Claims Act. 

The trial commenced on January 12, 1953 and con¬ 
tinued until March 6, 1953. Appellees called some 24 wit¬ 
nesses. Appellants called 23 witnesses, and one witness 
was called by the Court. At the conclusion of the case 
Appellant Eastern Air Lines, Inc. (hereinafter sometimes 
referred to as “Eastern”) moved for the direction of a 
verdict in its favor under Rule 50 (X-2088A) which mo¬ 
tion was denied (X-2085A). The cases against Eastern 
and Eric Rios Bridoux (hereinafter referred to as “Brid- 
oux”) were thereupon submitted to the jury upon special 
interrogatories (X-2118A, 2119A). The jury returned a 
verdict which exonerated Bridoux; found Eastern liable 
and found that the collision occurred in the District of 
Columbia (X-2123A) (not in Virginia). The right of re¬ 
covery for wrongful death is not limited in the District of 
Columbia, whereas in the Commonwealth of Virginia it is 
limited to $15,000. The jury thereupon assessed damages 
in No. 11991 being the case for the death of Mrs. Miller in 
the sum of $15,000 (X-2124A) and in No. 11992 being the 
case for the death of Mr. Miller in the sum of $50,000 
(X-2123A, 2124A). 
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Appellant Eastern thereupon moved the Court pur¬ 
suant to Rule 50(b) to set aside the verdict and for judg¬ 
ment in accordance with its previous motion for a directed 
verdict. In the alternative Eastern moved to set the jury 
verdict aside, and for a new trial (I-53A). Both motions 
were denied, without opinion (1-54A, 55A). 

In the Tort Claims Act cases, the Trial Court, on May 
5, 1953 (I-36A to 46A), held that the United States was 
liable to the Appellees; that the collision occurred within 
the District of Columbia, and gave judgment against the 
United States in the same amounts as found by the jury in 
its verdicts against Eastern. The Trial Court filed findings 
of fact and conclusions of law (1-49A to 52A). 

The United States appealed from the adverse judg¬ 
ments in the Tort Claims Act cases (1-58A, 59A), and all 
appeals have been consolidated and are to be argued to¬ 
gether on a joint appendix. No appeal was taken by the 
plaintiffs against Bridoux, the military pilot. 


2. The Facts. 

A war surplus military fighter plane, P-38 (III-528A, 
529A) bought for the Government of Bolivia (11-379A) and 
flown by Eric Rios Bridoux, a Bolivian army pilot, coming 
from above and behind (Ihrig II-292A, 293A, 299A, 
300A, 307A; McGovern II-356A, 357A, 358A—diagram— 
358A; Mindell III-480A, 481 A, statement 485A; Cope 
IV-713A; Union IV-730A, 731 A, 746A, 753A, 754A, VIII- 
1631 A, 1640A; Ator V-886A; Pahl V-1008A, 1012A; Lowery 
VI-1157A, 1164A, 1165A; Tigner VI-1287A, 1313A; Aubin 
IX-1793A) at about noon on November 1, 1949, struck an 
Eastern Air Lines DC-4 passenger transport plane break¬ 
ing it in two, killing all of its 51 passengers and the 4 mem¬ 
bers of the crew. 3 The Bolivian pilot, the only survivor, 
never saw the Eastern plane either before or after the 
impact (III-557A). ; 


1. The parties stipulated (Pre-trial order 1-21 A, 22A) as follows: 

“At approximately 11:46-11:47 a. m. E. S. T., on November 1, 1949, 
an Eastern Airlines DC-4 No. N88727, denominated as Eastern Flight 
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Both aircraft were completely wrecked. The force of 
the impact cut the DC-4 in two at a point just aft of the trail¬ 
ing edge of the wings (Pahl V-1008A). Its forward section 
continued its horizontal path for a certain distance (the 
exact distance is disputed) and was found under water in 
the Potomac River at a point 815 feet northeasterly (IX- 
1923A) from the mean high water mark on the west bank 
of the Potomac and on an extension of the line of Run¬ 
way 3 of the airport. Its tail section came to rest on the 
west bank of the Potomac River (Eastern Exs. 10 and 10A; 
XI-2162A, 2163A). The P-38 fell into the river. 

A quantity of wreckage, parts (Eastern Exs. 10 and 
10A; XI-21G2A, 2163A) and passengers’ baggage (Hester 
VI-1100A; Green VI-1132A; Heislup VI-1209A; Mayor VI- 
1223A; Williams VI-1247A; Grimsley VIII-1740A, 1741A) 
from the DC-4, were found in Virginia. 

The Eastern DC-4 was being flown by two experienced, 
duly certificated Air Transport pilots. 2 The P-38 was a 

537, and a P-38 military type aircraft No. NX-26927 collided in mid¬ 
air while the Eastern DC-4 plane was approximately 300 feet in the air 
on final approach for landing on runway number 3 at the Washington 
National Airport, Washington, D. C. Eastern flight 537 was carrying a 
crew of 4 persons (pilot, co-pilot, steward and stewardess) and 51 pass¬ 
engers all of whom, including plaintiff’s decedents, were killed in and as 
a direct and proximate result of said accident. The P-38 was carrying 
only the pilot, Erick Rios Bridoux, a citizen of Bolivia and an officer in 
the Bolivian Air Force who was then operating the P-38. Bridoux was 
seriously injured in said collision but survived. Both aircraft were com¬ 
pletely wrecked and such debris or components of the planes as were there¬ 
after found in or near the scene of the collision are indicated on a chart 
stipulated. (XI-2162A) 

Eastern flight 537 was en route from Boston, Massachusetts, via inter¬ 
mediate points to Washington, D. C. Over Beltsville, Maryland, 15 miles 
Northeast of the Washington National Airport, flight 537 contacted the 
Washington control tower on 119.1 megacycles voice radio communications 
and the flight was cleared by the tower to enter a left traffic pattern for 
landing on runway number 3. One minute before that clearance, that is 
at 11:37 a. m., E. S. T., the P-38 had taken off from runway number 3 
at Washington National Airport on a test flight. From the time the P-38 
departed until after the accident, visibility in the vicinity of the airport 
remained at 15 miles, ceiling was 6,500 feet with scattered clouds at 3,500 
feet and surface wind was from the Northeast, 20-25 miles per hour.” 

2. Captain Ray, the commander and pilot of the DC-4, was a duly certifi¬ 
cated Air Transport pilot (14 CFR §§21.1-21.44), and had been in the employ 
of Eastern since 1937. His total flying time was 9033 hours, of which 888 hours 
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“one-place” fighter plane piloted by a Bolivian Army Offi¬ 
cer (Captain Bridoux). 8 

The P-38 was being tested prior to a flight to Bolivia 
(III-523A, 529A). On two occasions prior to the day of the 
accident when Bridoux had attempted to fly the plane, he 
experienced trouble with the radio and brakes, had one 
abortive take-off (11-382A) and the plane was not taken off 
the ground (III-529A). This plane had previously been 
stored at a surplus field in Indiana (III-528A). 

The Washington National Airport lies in the Common¬ 
wealth of Virginia, but the Potomac River which surrounds 
it on three sides lies in the District of Columbia. The 
boundary line is the mean high water mark (District of 
Columbia Code, Title 1, Sec. 1-101; 59 Stat. 552). Plain¬ 
tiffs’ Exhibit 1 (XI-2125A) is a Coast and Geodetic Survey 
Map on which the boundaries of the airport are clearly de¬ 
lineated. Since there was a 20-25 mile wind from the north¬ 
east the DC-4 was about to land in a northeasterly direc¬ 
tion on Runway 3, which was 30 degrees east of magnetic 
north (I-22A; VI-1296A, 1297A). There appear on Plain¬ 
tiffs’ Exhibit 1 (XI-2125A) various landmarks in :the 
vicinity of the airport which are referred to in the testi¬ 
mony, and are as follows: (1) Mt. Vernon Highway which 
runs in an irregular line between Washington and Alex- 

vvere in a DC-4. He had completed 57 hours continuous rest period before 
this flight. The co-pilot, Pilot Hazelwood, had a total flying time of 4395 
hours. He had been a pilot in the Army Air Corps, and had been in the 
employ of Eastern since 1946. Until September 1, 1949 he had piloted DC-3 
aircraft, and thereafter had completed a DC-4 training course. On the date 
of the accident he had a total of 26 hours as pilot on a DC-4 aircraft, and 
total instrument time of 440 hours, and his rest period prior to take off was 
over fifty-nine hours (IX-1906A to 1909A). 

3. The Bolivian pilot, Bridoux, held a commercial and military flying cer¬ 
tificate from Bolivia (III-533A, 586A). He had visited the United States 
for administrative training on several occasions (II-376A, 377A; III-580A, 
582A), and studied under the Civil Aeronautics Administration (II-379A, III- 
586A). He was a former director of civil aeronautics for Bolivia (II-378A, III- 
588A). He was a visiting foreign pilot holding a limited pilot’s certificate 
under 14 CFR 20.12. He had taken, and failed the C. A. B. examination 
for an airline transport pilot’s license, in which he received a grade of 47 on 
radio communication and similar grades in related subjects (III-629A). 
Bridoux had flown two other P-38s prior to the date of the accident, the last 
time five or six months before November 1, 1949 (III-530A). 
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andria west of the airport; (2) the George Washington Ma¬ 
sonic Memorial which is located approximately 3 miles south 
of the airport at Alexandria, Virginia; (3) the Richmond, 
Fredericksburg and Potomac Freight Yards (“Potomac 
Yards”) which lie west of the Mt. Vernon Highway and 
cover a large area commencing in the vicinity of the airport 
and extending to Alexandria, Virginia; (4) the Potomac 
Electric Power Co. plant (“Pepco Plant”) which is also 
south of the airport and located at a point between the Poto¬ 
mac River and the Mt. Vernon Highway; (5) the lagoon of 
the Potomac River due south of the air strip; (6) the Pen¬ 
tagon, the Lee Memorial Bridge, Haines Point, the Capitol, 
Bolling Field, the Naval Air Station, and the Anacostia 
River. 

Washington National Airport is a controlled Airport, 
i.e., one in which the Air Traffic Rules require that all land¬ 
ings and take-offs, and all ground movements of planes and 
vehicles, be under the instructions and direct control of 
employees of the Civil Aeronautics Administration (14 
CFR 26.26; 14 CFR 60.18; 14 CFR 60.19) who are called 
“Air Traffic Control Tower Operators” or “Air Traffic 
Controllers” (14 CFR 26.1-26.26). They operate from a 
control tower which is a glass enclosed observation plat¬ 
form on the airport terminal above and to the west of 
Runway 3 (I-178A, 179; Plaintiffs’ Exhibit 1 XI-2125A). 

All planes must maintain visual or radio contact with 
the tower [14 CFR 60.18(b)]. 

Air traffic control tower operators in civilian airports 
are certified by the Civil Aeronautics Administrator after 
a training course followed by written and physical examina¬ 
tions, and periodic re-examinations, under rules established 
by the Civil Aeronautics Board (14 CFR 26.1-26.37). On 
November 1, 1949 there were six Air Traffic Controllers in 
the Washington control tower, each assigned to a particular 
station and particular duties (I-176A; VII-1398A). The 
positions which are material here are shown on a diagram 
(Plaintiffs’ Exhibit 9 XI-2130A; I-177A), and are desig- 
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nated as the “A” position, the “B” position, the “Opposi¬ 
tion, and the “D” position. (The duties of the controllers 
at these various positions are stated under “definitions”, 
in the Appendix at the end of this brief.) 

The “A”, “C” and “D” positions are equipped with 
radios by which each such controller is able to transmit 
to aircraft on a number of different radio frequencies 
(I-211A, 212A, 213A). The desired frequency may be se¬ 
lected from push buttons or switches arranged on a panel 
before each position (I-213A). The primary local control 
frequency (VI-1263A, 1264A) for controlling civilian; air¬ 
craft is 119.1 megacycles (I-215A; II-267A, 268A). Posi¬ 
tions “A”, “C” and “D” could transmit on that frequency 
(I-220A), but it was the primary frequency of the “A” 
position, the local controller (I-215A). The frequency for 
transmission to and by military aircraft is 126.18 mega¬ 
cycles, known as the military or “Baker channel” (I-217A). 
The frequency for controlling vehicles and aircraft taxi¬ 
ing on the surface of the airport is 121.9 megacycles, called 
the ground control frequency (I-216A; VI-1270A). That is 
the primary frequency of the “D” position. 

An air traffic controller could transmit (voice radio 
communication) on any of these frequencies by depressing 
the switch controlling that frequency on the panel before 
him (I-225A), and speaking into a hand microphone; (I- 
226A). If he wished to transmit simultaneously on two 
or more frequencies, the controller would simultaneoasly 
depress the switches applicable to those frequencies 
(1-220A, 225A, 226A), and thus transmit [with some loss of 
modulation (I-220A; VII-1467A)] the same message to all 
persons listening on the different frequencies (I-220A, 
221A). 

There were 12 receiving frequencies in the tower 
(I-228A). Each transmitting frequency had a correspond¬ 
ing receiving frequency (I-228A). However, while the tower 
was actually transmitting (button or switch depressed): on 
any given frequency or frequencies, it was impossible for 
it to receive voice communication on such frequency or fre- 
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quencies (11-249A, 270A). Actual reception in the tower 
was by means of earphones and loudspeakers (I-213A). 
Apart from the radio facilities in the tower there were 
other control facilities such as traffic signal lights called 
“Aldice lanterns” which are traffic control devices for use 
where two-way radio communication is not available 
(I-230A). The control tower was also equipped with one 
or more pairs of field glasses (VIII-1615A). 

The DC-4 while over Beltsville having been instructed 
to enter a left traffic pattern 4 for landing on Runway 3 
(Pre-trial stipulation I-22A), proceeded toward the airport, 
and was sighted by Mr. Tigner, the controller in the “A” 
position when it was near the field. 

3. The DC-4 Cleared to Land. 

In his written statement made the day after the acci¬ 
dent (Eastern Exhibit 5, XI-2160A) Tigner said: 

“* * * I ma i n tained periodic visual checks of EAL- 
537 through his flight within the traffic pattern and gave 
particular attention to this aircraft from the time of 
its flight on short base leg approximately V/> miles 
southwest of runway 3 until the time of collision. I 
had issued landing clearance to E-537 while that air¬ 
craft was on down-wind leg approaching base leg at 
approximately 1144E. * # *” 

On the trial his recollection was that when he first sighted 
the DC-4 it was north of the field (VI-1279A, 1297A; VII- 
1353A, 1354A, 1361 A, 1513A). Although his recollection is 
not exact as to the precise point where the DC-4 was at 

4. “A traffic pattern is a flow of air traffic operating on and in the vicinity 
of an airport during specified wind conditions as established by appropriate 
authority” (14 CFR 60 . 87 ). “When approaching for landing, all turns shall 
be made to the left” unless there is a specific signal to the contrary [14 
CFR 60.18 (a)]. A traffic pattern may be generally described as a rough 
flight configuration flown at a certain altitude, which consists of a “downwind 
leg” flown parallel to the active runway and in the opposite direction from 
that in which the landing is to be made, a so called "base leg” which connects 
the downwind leg with the final approach leg, the latter being the leg on which 
the plane lines up with the active runway and lauds. 
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the instant he cleared it to land (VI-1331A, VII-1353A, 
1354A), he testified at least 25 times that, transmitting to 
the DC-4 on 119.1 megacycles (VI-1308A; VII-1414A, 
1541 A) he cleared it to land (VI-1278A, 1279A, 1280A, 
1282A, 1287A, 1296A, 1304A, 1331A; VII-1344A, 1352A, 
1353A, 1361A, 1385A, 1386A, 1461A, 1502A, 1508A, 1509A, 
1514A, 1515A, 1520A, 1540A, 1541A, 1542A). That fact 
was conceded by the Appellees in their opening statement 
(T-62A, 63A). They made no claim of negligence with re¬ 
spect to it in the pre-trial order. In the case against; the 
United States the Trial Court found as a fact on the evi¬ 
dence that the DC-4 was cleared to land (I-44A). Captain 
Ator, an American Airlines pilot waiting to take off from 
Runway 3, was told by the tower that he was held while the 
Eastern plane was landing (V-885A). Mr. Rentzel, who was 
Administrator of Civil Aeronautics at the time of the col¬ 
lision (X-2028A), was called by the Court as a witness on 
the meaning of the phrase “cleared to land” (X-2029A). 
He testified (X-2030A, 2038A) that when a plane in the 
traffic pattern of an airport is “cleared to land” that consti¬ 
tutes authority to the pilot of the plane to commence his 
landing approach operation immediately; in other words, 
when a pilot receives that clearance, wherever he may be in 
the traffic pattern, there is no plane ahead of him and lie 
may, at his discretion and consistent with the safety and 
management of his plane, make his turn, and come in and 
land at once on the runway which has been designated! by 
the tower (X-2030A, 2038A). That this is the only meaning 
of the phrase “cleared to land” was the unanimous testi¬ 
mony of all the certificated air traffic controllers who testi¬ 
fied on the subject (Tigner VI-1297A, 1298A; Union VIII- 
1649A, 1650A; Stock X-1822A). The lower court instructed 
the jury, as a matter of law, that such was the meaning of 
the phrase “cleared to land” (X-2111A). 

The DC-4 having been cleared to land, continued its ap¬ 
proach to Runway 3. After that clearance Tigner observed 
the P-38 seven miles south of the field on an easterly head- 
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ing turning to the left (VT-1279A, 12S0A) at 4,000 feet (VII- 
1439A, 1475A). Union’s judgment of the P-38’s altitude at 
that time was 3,500 feet (IV-745A). That was disputed since 
Bridoux said he was 1,100 to 1,200 feet (II-433A). Tigner 
saw the DC-4 in its turn from base leg to final about 1 y> 
miles west-southwest (VI-1277A, VTI-1355A, 1358A, 1454A, 
1455A) at an altitude of 800 feet (VII-1455A, 1515A, IV- 
730A). The DC-4 approach to Runway 3 consisted of a con¬ 
tinuous turn from a southwest heading to a northeast head¬ 
ing (Union IV-724A; Tigner VI-1283A, 1284A, VII-1455A, 
1515A, 1516A) in order to line up with Runway 3 for final 
approach (Union IV-734A-735A; Tigner VI-1302A, 1307A, 
VII-1455A). The flight path of the DC-4 during its ap¬ 
proach is not disputed, nor is the fact that it was in a con¬ 
tinuous descent (Union IV-731A; Tigner VII-1471A, 
1516A). Appellees’ witness Union laid out the flight path 
in pencil on the chart (IV-725A; Plaintiffs’ Exhibit 1 XI- 
2125A). It consisted of a continuous, or nearly “U” turn 
over the R. F. & P. Railroad (Potomac) yards southwest of 
the airport, on the completion of which turn it was still de¬ 
scending and lined up for a straight-in final approach for 
landing on Runway 3, on a heading of 30 degrees. The wit¬ 
ness, Fuller, whose point of observation was the window of 
the American Airlines plane waiting to take off (1-148A) 
confirmed this flight path (I-154A, 158A; Plaintiffs’ Ex¬ 
hibit 8 XI-2129A). When he first saw the two planes 
the P-38 was at 800 to 1,000 feet and the DC-4 was at 350 to 
450 feet altitude (I-163A). The witnesses agreed that 
the DC-4 was making a normal approach to Runway 3 
(Mindel III-480A; Col. McGovern II-358A; Tesh VIII- 
1748A, 1749A; Lowery VI-1161A; Heislup VI-1207A; Green 
VI-1130A, 1131 A; Ihrig II-306A; Williams VI-1244A; Ator 
V-888A; Union IV-743A; Tigner VI-1285A). 

The DC-4 was lined up (Ihrig II-308A; Ator V-886A; 
Hester VI-1098A) and flying a straight, flat, power-on, ap¬ 
proach to Runway 3 (McGovern II-360A, 361 A; Mindel III- 
480A) for a distance estimated at from a quarter of a mile 
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to a half a mile (Union IV-735A, 743A; Tigner VI-1302A, 
1307A) [speed approximately 130 miles per hour; (Mc¬ 
Govern 11-352A, 359A; Ator V-888A)] and was at an alti¬ 
tude of 300 feet (Pre-trial Stip. 1-21 A) when the P-38 mili¬ 
tary fighter plane came from the south, from the vicinity 
of Alexandria (Union IY-727A, 731 A; Tigner VI-1303A) at 
a speed of 150 miles per hour (McGovern 11-352A, Union 
IV-743A) at a rapid rate of descent (McGovern II-354A, 
355A, 358A, 359A; Union IV-740) overtook the DC-4 and 
struck it from above and behind (Ihrig 11-292A, 293A, 299A, 
300A, 307A; McGovern II-356A, 357A, 358A—diagram 
—358A; Mindel III-480A, 481 A, statement 485A; Cope IV- 
713A; Union IV-730, 731A, 746, 753A, 754A, VIII-1631A, 
1640A; Ator V-886A; Pahl V-1008A, 1012A; Lowery VI- 
1157A, 1164A, 1165A; Tigner VI-1287A, 1313A; Aubin IX- 
1793A) just aft of the trailing edge of the wings (Mindel 
III-481A; Ator V-887A; Pahl V-1008A; Lowery I VI- 
1157A; Heislup VI-1208A) cutting the DC-4 in two. (Mc¬ 
Govern II-366A; Ator V-887A; Heislup VI-1208A). 

A few seconds before the impact the tower instructed 
the DC-4 “Eastern 537, make an immediate left turn. 
Traffic is P-38 above and behind you” (Tigner VI-1284A; 
Davis VII-1564A, 1565A; Union VIII-1616A, 1617A). i Ac¬ 
cording to the tower witnesses that was the first notice to the 
DC-4 as to the proximity of the P-38 (Tigner VII-1474A, 
1511 A; Davis VIII-1575A, 1576A, 1601 A; Union VIII- 
1640A, 1641A). Lt. Shaw, flying a National Airlines 
plane, testified that when he was about east of the Capitol 
and up by the Armory he heard a transmission on 119.1 
megacycles “Eastern, traffic a P-38” followed by a direc¬ 
tion, but the direction did not “register” (I-90A). He then 
testified that he heard no other communications on that 
frequency stating that there was very little activity and 
that there were only three people using it; his plane, 
Eastern and the tower (I-90A). After that communication 
he stated that to the best of his recollection he did not hear 
any instructions from the tower or any communication be- 
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tween Eastern and the tower to the Eastern plane nor 
did he hear Eastern cleared to land (I-92A). However, 
later in his testimony he said that one minute after the first 
transmission, at 11:45-ll :46 he heard an alarmed voice say 
“Look out for the P-38” (I-99A). Thereafter upon being 
asked as to the significance of the first message concerning 
the P-3S in traffic he stated that to him it meant that there 
was aircraft in the vicinity, that there was a possible con¬ 
flict, that the path of the two planes might cross and each 
should look out for the other (I-120A). However his atten¬ 
tion was called to his testimony before the Civil Aeronautics 
Board shortly after the accident at which time he stated 
that the notice did not indicate to him that the P-3S was 
cither in the traffic pattern or preparing to land or anything 
of that kind (I-121A). Captain Ator was on ground fre¬ 
quency (121.9 megs.) and he thought he heard clearly 
(V-S85A) some plane being told “to pull off, to veer off, to 
pull out” (V-S85A). Sgt. Buckwalter, the air traffic con¬ 
troller on duty at Bolling Field, just across the Potomac, 
heard (on 126.18 megs.—the military frequency) the frantic 
cry “Bolivia! Bolivia! Bolivia!” (V-906A). 

Immediately on receipt of the “turn left” instructions 
the DC-4 engines roared with a surge of power (McGovern 
TI-35SA), the plane leveled off, and started a left turn 
(Tigner VI-1284A, 1312A, 1313A; Davis VIII-1579A, 1601 A, 
1602A; Union VIII-1617A). At that instant the P-38 struck 
it (Tigner VI-1313A). 

The crew of the DC-4 were killed in the collision and 
hence it was impossible to procure their testimony. Tigner 
stated that the DC-4 while under his control followed his 
instructions throughout the entire flight (Tigner VI-1312A, 
1314A, VII-1370A, 1469A). The DC-4, however, could not 
hear any radio conversation between the tower and the P-38 
because the latter was on a different radio frequency 
(VI-1308A). 

John F. Pahl, structure specialist and assistant chief of 
the Technical Division, Bureau of Safety Investigation, 


Statement of Case 


13 


is 


Civil Aeronautics Board (V-999A), a witness for the Ap¬ 
pellees, stated he examined the wreckage of the two planes 
(V-974A). He was a member of the “Structures Commit¬ 
tee ” which was charged with the duty of examining the 
wreckage of the two planes in order to determine the manner 
in which they came together (V-974A, 999A, 1000A)* The 
marks on both planes indicated that the left propeller of 
the P-38 cut through the fuselage of the DC-4 at a point 
just aft of the trailing edge of the wings (V-981A,i982A, 
1005A, 1008A). There were black smudges or tire marks 
on the top of the fuselage (V-995A, 1004A, 1005A); also 
smudges of red paint from the red auxiliary belly fuel: tanks 
carried by the P-38 (V-995A, 996A), indicating that the 
landing gear of the P-38 crashed through the top bf the 
DC-4 exerting a “downward force” (V-1012A). All this 
indicated that although there was little difference in the 
horizontal speed, there was a sharp difference in vertical 
speed (V-1010A, 1011A, 1012A, 1013A, 1014A); and “a 
large downward force exerted on the top of the fuselage” 
of the DC-4 (V-1013A, 1014A). Mr. Pahl said he could not 
tell from the physical evidence alone whether the DC-4 was 
rising vertically or the P-38 was descending. However, 
various witnesses did testify that the P-38 was descending 
at a rapid rate (McGovern II-354A, 355A, 358A, 359A; 
Union TV-740A). Bridoux himself admitted descent at the 
rate of 500-600 feet per minute (II-427A, III-521A, 522A). 

Tigner had both planes under observation from the 
time the P-38 was 7 miles south of the airport (VI-1280A). 
At a certain point of time thereafter, he saw the planes on 
converging courses (VII-1474A); he further testified that 
the warning “Turn left”, etc., which he finally gave the 
DC-4 was not in time to prevent the collision (VII-1480A). 
He agreed that if he had depressed two buttons or switches 
on the panel before him, he could have transmitted simul¬ 


taneously on both frequencies (119.1 and 126.18 megs, 
thus have simultaneously notified each plane of the 


) and 
prox¬ 


imity of the other, but he did not do so (VII-1467A, 
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1468A). This was one of the specifications of negligence 
alleged in the Tort Claims Act suit (I-23A). 

Bridoux never saw the DC-4 (III-557A). He remem¬ 
bers no land marks. He did not see Alexandria (III-511 A, 
514A), nor the Masonic Memorial (III-513A, 514A). He 
did recall seeing the Potomac River (III-515A). He was 
flying solely on time because of the bad visibility from a 
P-38 (II-427A, III-564A). Bridoux admitted that the visi¬ 
bility of his plane was structurally limited (11-441 A, 443A) 
to such an extent that at an altitude of 1,200 feet, and four 
and a half miles from the airport (11-441 A) he could see 
nothing ahead and below for a distance of two and a half 
miles (II-444A); and with such an obscuration of vision he 
came into the airport and collided with the DC-4 without 
seeing it. 

4. Possible Angles of Vision From DC-4. 

Lt. Shaw (I-100A to 106A, 132A, 134A, 138A, 143A), 
Col. McGovern (1I-362A, 363A), and Capt. Young (IV- 
831 A, 832A) all testified as to possible angles of vision from 
the cockpit of a DC-4. Lt. Shaw stated that in level flight 
the horizontal range of visibility is from 110° left to 135° 
right for the co-pilot who sits on the right. These figures 
should be reversed for the pilot who sits on the left. Ver¬ 
tically the visibility upward is from 0° to 60°, and down¬ 
ward from 0° to 45°-50°. 

Of course these are measuresments of angles from the 
vertical and the horizontal and are constant. However, 
when the plane is in a bank and turning, they are measured, 
not from the horizontal, but from the center of the angle of 
bank (See Shaw, I-135A et seq.). Thus when the DC-4 was 
banked in its continuous turn, it may have been possible, 
though there is no such evidence, that its pilots could have 
seen the P-38 south of Alexandria whether it was at 4,000 
feet as Tigner said (VII-1439A, 1475A), or at 1100-1200 
feet as Bridoux testified (II-433A). 

Colonel McGovern testified that when the DC-4 was on 
final approach, although it might have been possible to have 
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seen the P-38 if it was to one side or the other of the DC-4, 
nevertheless it would not have been normal for the pilots 
to do so since they would be concentrating on the final ap¬ 
proach phase of their landing (II-365A, 370A). Colonel 
McGovern further testified that when both planes; were 
lined up with the same runway the pilot of the DC-4 could 
not have seen the P-38 (II-365A). The P-38 pilot testified 
to the necessity on final approach of observing the instru¬ 
ments in the cockpit of his two engine plane (III-530A, 
531 A, X-2001A, 2003A). (It is fair to assume and doubt¬ 
less the court will take judicial notice, that the DC-4 pilots, 
operating a four-engine transport plane, likewise had many 
instruments to observe.) 

5. The ‘‘Traffic Pattern'\ 

Over Appellants' objection and after extensive argu¬ 
ment (1V-843A to 856A) the Court admitted into evidence 
(IV-857A to S64A, 868A) Plaintiffs' Exhibit 7 (XI-21?8A), 
the so-called Traffic Pattern for the Washington National 
Airport; and instructed the jury that it was a binding Fed¬ 
eral Regulation, a breach of which would constitute negli¬ 
gence per se (X-2109A) to which Appellant excepted 
(X-2122A). 

Plaintiffs' Exhibit 7 (XI-2128A) is primarily a noise 
abatement (IV-853A; VII-151SA; VIII-1653A; IX-1832A) 
approach and landing pattern. It consists of certain lines 
drawn over a map of the airport and vicinity, purporting 
to show the general flight paths for planes landing or tak¬ 
ing off from the various runways together with printed 
directions. For landing on Runway 3 it shows a southerly 
path to a point south of Alexandria (the downwind leg), 
then a turn east until over the Potomac (the base leg),; then 
northerly over the river culminating in an “S” turn to line 
up with Runway 3.- The Airport Director approved it on 
February 7,1949, and although it was published in the Air¬ 
men's Guide on March 1, 1949, it was never published in 
the Federal Register, nor was it adopted in accordance with 
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the requirement of the Administrative Procedure Act. 
Eastern knew of the so-called pattern. 

When the DC-4 was north or west of the tower and it 
was 44 cleared to land” on Runway 3, it immediately com¬ 
menced its continuous and nearly 44 U” turn over the 
Potomac yards to line up for and land on Runway 3. It did 
not go south of Alexandria at that time. It was after that 
continuous turn had been completed that the P-38 overtook 
it and struck it down. The Administrator—Mr. Rentzel, 
supra, testified that 44 cleared to land” constitutes author¬ 
ity to the pilot of the plane to commence the landing ap¬ 
proach operation immediately, and that was the testimony 
of the controllers. 

The Trial Court instructed the jury [over Appellees’ 
objection (X-2122A)] that since the Washington National 
Airport was a 44 controlled airport” the drawn traffic pat¬ 
tern was subordinate to the instructions given by the tower 
(X-2109A); and when a plane in the traffic pattern west 
of the airport is “cleared to land” it need not go south of 
Alexandria but may immediately commence its turn and 
come in for a landing on Runway 3 (X-2111A). 

6. The Tower and the P-38. 

There is a large area of disputed fact most of which 
is not material on the question of Eastern’s liability. In 
a large measure the disputed facts deal with the flight path 
of the P-38 after take-off, and the radio transmissions be¬ 
tween the tower and the P-38 prior to the collision. 

Tigner testified that when the P-38 was seven miles 
away from the airport, on an easterly heading, south of 
Alexandria (VI-12S0A), one of his associates told him it was 
requesting landing instructions (VI-1280A, 1281A). Tigner 
then called the P-38, telling him that he was “cleared to 
enter left traffic pattern, runway 3”, also giving him the 
wind direction and requesting that he check with the tower 
on downwind leg west of the airport (VI-1281A). Tigner 
says the P-38 did not acknowledge this transmission but 
continued on a left turn (VI-1281A). Tigner called again 
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reissuing his prior instructions, and this time the! P-38 
acknowledged when it was at a point about 5 miles south, 
slightly to the southwest of the airport in a northwesterly 
heading, but in a left turn continuing towards the: west 
(VI-1281A). He next saw the P-38 a few seconds later 
when Union told him the P-38 had its gear down and ap¬ 
peared to be on a steep (high final) approach heading north¬ 
easterly and descending rapidly (VI-1282A). His altitude 
then was 4,000 feet (VI-1282A). When he saw the P-38 at 
this altitude and in this attitude he called to the P-38 “Bo¬ 
livian 927 make a 360 (degree turn) to your left. You are 
No. 2 to land. Traffic is an Eastern DC-4, turning final 
ahead and below you” (VI-12S2A). The latter transmis¬ 
sion was unacknowledged (VI-1283A) at which time the 
P-38 was descending rapidly from 4,000 feet and was about 
4 miles from the airport (VI-1283A). Tigner then radioed 
the P-38 “ Bolivian 927, turn left, turn left, you are No. 2 to 
land, following an Eastern DC-4 turning final ahead and 
below you” (VI-12S3A). The latter message went unac¬ 
knowledged, and the P-38 continued its downward i rush 
towards the airport. At that time the DC-4 was completing 
its turn on to final approach leg and was about a mile from 
the end of the runway (VI-1284A). Tigner then changed 
his radio frequency to 119.1 megacycles and called “East¬ 
ern 537 make an immediate left turn. Traffic is a P-38 
above and behind you” (VI-1284A). Eastern leveled off 
even while Tigner was talking to it, and dipped its left 
wing starting the turn he had been directed to make; (VI- 
1284A). Then the P-38 struck (VI-1284A) in a nose first 
attitude (VI-1287A). At no time did the P-38 change its 
course from a point 4 miles out up to the point of impact 
(VI-1284A). 

Bridoux’s testimony, the pilot of the P-38, presented 
an entirely different version, both as to the flight path of 
his plane and the transmissions given him by the tower. 
He testified (II-399A) that he took off from Runway 36 
[instead of Runway 3 as Tigner testified (VI-1276A)],; flew 
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north and started a shallow turn to the left when he had 
engine trouble at about 300 feet. He decided to land imme¬ 
diately (11-401 A) and came around the north and west of 
the Pentagon and headed south parallel to Runway 36 (II- 
402A). He said that when he was abeam of the tower he 
called saying “This is Bolivian P-38. I got engine trouble, 
request landing instructions, please” (II-407A); and at 
that time he was climbing constantly and had reached an 
altitude of 2,000 feet (II-407A). The tower did not answer 
so he decided to circle the field to the left (II-408A). When 
he was east of the tower between Bolling Field and the 
airport, still turning (11-410A) at an altitude of 3,500 feet 
(11-411 A) the tower responded saying “Bolivian P-38, you 
were requesting landing instructions.” Bridoux replied 
“Yes, because I got engine trouble” and the tower said 
“land 2 on Runway 3”, at the same time giving the wind 
direction and velocity, and the altimeter setting (II-411A). 
When this transmission was completed the P-38 was some¬ 
where northwest of the tower still at 3,500 feet where there 
were broken clouds (11-411 A, 412A). He circled the field 
once more, diminishing his altitude (II-412A). After he 
had made a 360° turn he said that he had descended to 
about 2,400 feet (11-413A) and was going at 150 miles an 
hour, the fastest speed he had attained theretofore being 
175-180 M. P. H. (II-413A). He continued his flight in a 
southerly direction (II-415A). While he was flying south¬ 
erly he saw a plane on final approach. It was a C-60 Lock¬ 
heed or a C-45 Beechcraft (planes of similar appearance— 
11-425A) and, seeing the plane, he testified (11-425A) “I 
realized that was the reason I was No. 2 to land.” A 
little later he saw a plane taxiing on the field and he took 
that plane to be the one which he had just seen on final 
approach (II-426A). Bridoux did not remember his exact 
altitude when he saw the Lockheed Lodestar or the Beech- 
craft, but he said it was about that time that he put his 
wheels down and was descending at a rate of 500 to 600 
feet per minute, and his speed over the ground was 150 
M. P. H. (II-427A). Bridoux said his flight was based 
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solely on time (II-427A). After intercepting his downwind 
leg, lie flew for 2 minutes (approximately 5 or 6 miles) 
(II-429A). He could not see below, but he could see the 
field from his position more than 5 miles away (II-429A). 
He then started a 90° turn to the left for half a minute 
(II-430A), at the same speed. He then made another 90° 
turn to the left which put him on a straight line parallel 
to and to the right of Runway 3 (II-431A). He then made 
a slight “S” turn to put himself on a straight line with 
Runway 3 (II-433A). Pie then testified that he called the 
tower saying “Bolivian—P-38, on final approach”^ and 
the tower responded “Bolivian—P-38, prepare to land on 
Runway 3.” The P-38 responded “Bolivian P-38, Roger.’’ 
Bridoux believes that at this point he was 4 V* miles from 
the airport (11-433A) although, having no visibility below 
(II-427A) he had to estimate his position by time rather 
than by landmarks (II-427A). He also believes that his 
altitude at the time of his clearance, was 1100 to 1200 feet 
(II-433A). Bridoux further testified that he put his; flaps 
down and flew on that heading for 2 or 3 seconds before 
the collision (II-432A). Just before the impact he heard 
over his microphone “clear to the left, clear to the left” 
which he says he thought was addressed to someone oil the 
ground (II-438A). That was 2—not more than 3—seconds 
before the collision (II-438A, 439A). Bridoux said that in 
his descent, at the rate of 600 feet a minute, the nose of his 
plane was no more than 10° below the horizon (11-445A, 
446A). Col. McGovern, the Air Force pilot who saw the 
collision from Bolling Field across the river, placed 
Bridoux’ angle of descent at from 40-45° (II-355A). Union 
placed it at 40° (IV-737A). (Mindell, Chief of the Service 
Branch of the C. A. A. at Washington National Airport, 
said the descent of the P-38 was “very steep”) (III-4S2A). 

7. The Charges of Fabrication and Concoction. • 

The Record of this case shows that repeatedly through¬ 
out the trial Appellees, and Bridoux, charged that the testi¬ 
mony of the Government witnesses from the control tower 
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was 4 ‘fabricated” and “concocted” and was the result of 
a conspiracy among the tower witnesses, Civil Aeronautics 
Administration, and others, to fabricate and agree upon a 
story of this accident. It was also charged that the written 
statements of the tow r er witnesses (Plaintiffs’ Exhibit 28 
XI-2158A; Eastern’s Exhibit 5 XI-2160A) were collusively 
prepared after the accident (VII-1401A, 1408A, 1528A, 
1529A, 1536A, VIII-1585A, 1632A, 1633A, IX-1847A), and 
that the flight strips (Bridoux Ex. 11) from the tow’er rec¬ 
ords were “doctored” (VI-1339A, 1340A, VIII-1585A). 
The Trial Judge repeatedly admonished counsel in this 
regard and on numerous occasions ruled that such state¬ 
ments w’ere inadmissible unless counsel w r as prepared to 
bring fonvard evidence to prove them (VII-1529A, 1530A, 
1531A, 1532A, 1537A, VIII-15S1A, 1583A, 1585A, 1609A, 
1633A, 1634A, IX-1845A, 1S61A). Counsel for the Ap¬ 
pellees and for Bridoux assured the Court that they had 
and w’ould produce testimony in support of the charges 
(VIT-1401A* 1433A, 1529A, 1531A, 1535A, 1536A, 1537A, 
VIII-15S5A, 1634A, IX-1S47A). The trial closed without 
any such evidence having been adduced. 

The tow’er employees w r ere Government witnesses. No 
claim was made that Eastern w*as involved in these charges, 
although the bare fact that Eastern (among many other 
persons) attended a conference the day following the acci¬ 
dent w'as injected into the picture (VIII-1637A, 1649A). 
It was Eastern’s position during the trial that these state¬ 
ments and charges were improper; that they had no 
place in the trial; and w’ere so prejudicial as to deprive 
it of a fair trial. At the close of the case, Eastern moved 
to strike out and withdraw’ from the jury all testimony and 
statements of counsel as to similarity of statements of 
tow'er men, concoction, fabrication, conspiracy, etc. The 
motions w’ere denied by the Trial Court (X-2084A), but it 
stated that this w^as to be covered by an instruction. In its 
instruction to the jury the Court said the charges were not 
proved, that they w’ere withdrawn, and that the jury should 
dispel them from their minds (X-2092A, 2093A). The dam- 
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aging effect of these unproved charges was urged upon the 
Trial Court in support of Eastern’s motion for a new trial. 

8. The Situs of the Accident. 

There was considerable eye witness testimony on the 
issue whether this mid-air collision occurred over land or 
water. The point was important because if the collision 
occurred over land it was within the Commonwealth of 
Virginia. If it occurred over water it was in the District 
of Columbia. The boundary line between the two jurisdic¬ 
tions was established by Public Law 208, 79th Congress 
(District of Columbia Code, Title 1, Sec. 1-101; 59 Stat. 
552) as the mean high water mark of the Potomac River 
on the Virginia shore. In addition to the eye witnesses, 
there was physical evidence, in the form of passenger seats 
(Heislup VI-1208A, 1209A), a metal bottle (Tesh VIII- 
1756A, 1757A) weighing about ten pounds and other -wreck¬ 
age within the Potomac yards; suitcases, baggage, pieces 
of metal and shoes littering the Memorial Highway (Hester 
VI-1100A; Green VI-1131A), and the whole tail section of 
the DC-4 which came to rest on the west bank of; the 
Potomac (IX-1924A). The larger pieces of wreckage from 
the DC-4 and the location at which they were found on land 
is the subject of a stipulation between the parties (IX- 
1923A, 1924A), and a chart received in evidence (Eastern’s 
Exhibit 10, 11A XI-2162A, 2163A). Two expert witnesses 
also testified on the situs point, one called by the Appellees 
and one by the Government. 

Richard V. Rhode, Assistant Director of Research for 
the National Advisory Committee on Aeronautics (a Gov¬ 
ernment witness) who had conducted model tests at Langley 
Field with a carefully simulated model of the tail section 
of a DC-4 under conditions similar to those existing at; the 
time of the accident (VIII-1698A) testified he reached the 
conclusion that the tail section of the DC-4 separated from 
its forward part 555 feet inland on a heading of 200; de¬ 
grees, from the point where the tail section came to rest on 
the river bank (VIII-1G95A, 1696A). Professor Perkins, a 
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professor of aeronautical engineering from Princeton Uni¬ 
versity expressed no opinion as to where the collision oc¬ 
curred ; nor whether it occurred over land or water. Bas¬ 
ing his opinion on a hypothetical question containing five 
assumptions (IV-770A), he testified that the forward sec¬ 
tion of the DC-4 advanced horizontally a distance of 600 
feet after it had separated from the tail section. The for¬ 
ward section of the DC-4 was found in the water a distance 
of 815 feet from the mean low water mark on the line of 
the extension of Runway 3 (IX-1923A). Appellees con¬ 
tended that, subtracting the 600 feet horizontal advance 
from the S15 feet distance, placed the collision over water 
215 feet from the shore on an extension of Runway 3. On 
cross-examination it developed that Professor Perkins had 
based his opinion, in part, on certain assumptions of fact 
not in the hypothetical question, nor in the record (IV-802A 
to 806A; V-922A, 928A), and Eastern moved to strike the 
opinions and conclusions of the witness (V-970A), and the 
motion was not granted. 

Fifteen eye witnesses testified on the point of situs. 
Eleven placed the collision over land by direct visual ob¬ 
servation. Four witnesses called by the Appellees placed 
it over water. To assist the Court in its understanding 
of the voluminous testimony on the situs point, a table 
which pinpoints the position of each eye witness, the loca¬ 
tion of the collision as seen by him from that position, and 
other factual information tending to throw light on the place 
of collision appears in the Appendix at the end of this brief. 

STATUTES INVOLVED. 

The Administrative Procedure Act, 60 Stat. 237, as 
amended, 5 U. S. C. 1001 et seq.; The Federal Register Act, 
49 Stat. 500, as amended, 44 U. S. C. 301 et seq.; The Civil 
Aeronautics Act, 52 Stat. 973, as amended, 49 U. S. C. 401 
et seq.; The Federal Tort Claims Act, 28 U. S. C. 1346, 
2671-2680; Civil Air Regulations, 14 Code of Federal Regu¬ 
lations. 
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1. The Trial Court erred in overruling Appellant East¬ 
ern Air Lines’ motion for directed verdict made at the con¬ 
clusion of all the testimony. 

2. The Trial Court erred in overruling Appellant East¬ 
ern Air Lines’ motion to set aside the verdict and for judg¬ 
ment in accordance with its prior motion for a directed 
verdict, under Rule 50(b). 

3. The Trial Court erred in admitting in evidence 

Plaintiffs’ Exhibit 7, the so-called landing and approach 
traffic pattern. j 

4. The Trial Court erred in ruling, and in instructing 
the jury, that Plaintiffs’ Exhibit 7 was a binding regula¬ 
tion, which if violated would constitute negligence per se 
notwithstanding it had not been published in the Federal 
Register. 

5. The Trial Court erred in refusing to strike out the 
testimony of Appellees’ expert witness, Professor Perkins; 
and also statements and references by counsel with respect 
to Appellees’ unproven claims of concoction and fabrication 
of testimony. 

6. The Trial Court erred in submitting to the jury the 
question of the situs of the collision, and in failing to set 
aside the jury’s finding that it happened in the District of 
Columbia. 

7. The Trial Court erred in overruling Appellant East¬ 
ern Air Lines’ motion for a new trial. 
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SUMMARY OF ARGUMENT. 

The judgment against Appellant Eastern was not sup¬ 
ported by any substantial evidence. The Record is com¬ 
pletely devoid of any showing of negligence on the part of 
Eastern. On the contrary, it establishes that Eastern at 
all times operated its plane in compliance with the highest 
standards of care for air transportation, and in full obedi¬ 
ence to the instructions of the employees of the Civil Aero¬ 
nautics Administration operating the control tower at 
Washington National Airport. The unfortunate and tragic 
collision was due to the joint negligence of the Bolivian 
pilot, Bridoux, and of the United States; and the lower 
Court erred in failing to direct a verdict in favor of Eastern 
at the close of the testimony and in failing to grant East¬ 
ern’s Motion for Judgment notwithstanding the verdict. 

The lower Court erred in failing to grant Eastern’s 
Motion for a New Trial since the verdict of the jury was 
based on sympathy, prejudice and passion. Plaintiffs’ Ex¬ 
hibit 7, the so-called traffic pattern, should not have been 
admitted into evidence. It had not been published in the 
Federal Register. It was not adopted in accordance with 
the requirement of the Administrative Procedure Act. The 
Court erred in instructing the jury that Plaintiffs’ Exhibit 7 
was a binding Federal Regulation, a violation of which 
would constitute negligence per se. 

The continuous repetition of admittedly unproved 
charges that the testimony of the Government tower wit¬ 
nesses was concocted and fabricated created a false atmos¬ 
phere. It gave the jury the impression that their testi¬ 
mony was deliberately perjured and this seriously preju¬ 
diced Eastern. The Court, in its charge, endeavored to 
dispel this prejudice, but, in Appellant’s opinion, without 
success. 

The lower Court erred in failing to strike out the opin¬ 
ions and conclusions of Professor Perkins and, also, in 
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submitting to the jury the question of the situs of the acci¬ 
dent, and in permitting the jury’s finding on that point to 
stand. The jury finding that the accident happened in the 
District of Columbia was contrary to the conceded physical 
facts, the scientific laws of gravity, and against the over¬ 
whelming weight of the eyewitness testimony. The acci¬ 
dent occurred in the State of Virginia. 
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I. EASTERN AIR LINES, INC., IS ENTITLED TO JUDG¬ 
MENT N. 0. V. BECAUSE THERE WAS NO SUB¬ 
STANTIAL EVIDENCE UPON WHICH A JURY 
COULD BASE AN INFERENCE THAT THE DC-4 
WAS IN ANY RESPECT AT FAULT. 

It is Appellant’s contention that it is entitled to judg¬ 
ment n. o. v. since there was insufficient evidence to have 
submitted the case against Eastern to the jury. 

The case against Eastern was submitted to the jury on 
two cardinal points: (1) Was the DC-4 prior to the col¬ 
lision cleared to land? In other words, had it been in¬ 
structed by t(he control tower that it could make an imme¬ 
diate landing or had it simply been cleared to enter the 
traffic pattern and not yet been cleared finally to land? 
(2) Should the pilot or co-pilot of the DC-4 have seen the 
P-38 and realized the imminence of a collision and, there¬ 
fore, taken steps to avoid the collision? 

It is clear that a case cannot be submitted to the jury 
where the evidence produced by the plaintiff is so weak 
that any conclusion the jury would reach would be mere 
guessing and speculation . Capital Transit Co. v. Gamble , 
82 U. S. App. D. C. 57,160 F. 2d 283 (D. C. Cir. 1947). 

It has been held in the case of Kenney v. Washington 
Properties , 76 U. S. App. D. C. 43, 46, 128 F. 2d 612, 615 
(D C. Cir. 1942), that 

“. . . while a satisfactory conclusion (of negligence) 
may be reached through an inference from established 
facts, there must still be facts provided from which 
the inference can be drawn. No inference of fact may 
be drawn from a premise which is wholly uncertain”. 
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There can be no presumption of negligence from the 
mere happening of an accident, Earle Restaurant, liic. v. 
O’Meara, 82 U. S. App. D. C. 49, 160 F. 2d 275 (D. C. Cir.. 
1947), and negligence must be established by a preponder¬ 
ance of the evidence. Jackson v. Capital Transit Co., 69 
U. S. App. D. C. 147, 99 F. 2d 380 (D. C. Cir. 1938).; 

The question of whether or not there is sufficient evi¬ 
dence to take a case to the jury is determined by the law 
of the forum. Tobin v. Pennsylvania R. Co., 69 U. S App. 
D. C. 262, 100 F. 2d 435 (D. C. Cir. 1938), cert. denied, 306 
U. S. 640 (1938). 

The rule applicable in the District of Columbia on a 
motion for a directed verdict and on a motion to set aside 
the verdict under Federal Rule of Civil Procedure No. 50 
“in an action founded upon negligence, is that the evidence 
must be construed most favorably to the plaintiff; to this 
end he is entitled to the full effect of every legitimate in¬ 
ference therefrom; if upon the evidence, so considered, rea¬ 
sonable men might differ, the case should go to the jury; 
if, on the other hand, no reasonable man could reach a 
verdict in favor of the plaintiff, the motion should be 
granted . . . the question is not whether there is any 
evidence, but whether there is any upon which a jury, can 
properly proceed to find a verdict for the party upon whom 
the onus of proof is imposed; the burden being upon the 
plaintiff to establish the negligence and injury alleged, if 
the evidence fails adequately to support either element,! the 
motion should be granted.” Shewmaker v. Capital Tran¬ 
sit Co., 79 U. S. App. D. C. 102, 103, 143 F. 2d 142,! 143 
(D. C. Cir. 1944). (Italics by the Court.) 

“To justify the submission of a case to the jury and to 
permit its verdict to stand, it is necessary that there be 
substantial evidence to support either conclusion that may 
be reached. A mere scintilla of evidence is not sufficient. 
Substantial evidence is evidence of such quality and weight 
as would be sufficient to justify a reasonable man in draw¬ 
ing the inference of fact that is sought to be sustained.” 
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Baltimore & Ohio R. Co . v. Postom, 85 U. S. App. D. C. 207, 
208,177 F. 2d 53, 54 (D. C. Cir. 1949). 

It is clear that this Court will not hesitate to review 
the evidence to determine whether there has been any sub¬ 
stantial basis for a jury verdict. In Universal Airline, Inc. 
v. Eastern Air Lines, Inc., 88 U. S. App. D. C. 219, 222, 188 
F. 2d 993, 996 (D. C. Cir. 1951), this Court set aside a Lower 
Court jury verdict in a mid-air collision case, stating: 

“It is not for this court to substitute its own 
views as to the facts for those of the trier of fact below, 
when there is conflicting evidence. But the evidence 
in the case is clear and without substantial conflict. 
It shows that the collision was occasioned by the neg¬ 
ligence on the part of appellee’s pilots (regardless of 
the unwarranted inferences and arguments that the 
DC-3 was off course or had been off course). It is the 
conclusion of this court, therefore, that the verdict and 
judgment must be set aside and a new trial ordered.” 

The errors committed by the Trial Court in view of 
the insufficient evidence which we shall hereafter point out 
were: (1) submitting to the jury the question of whether or 
not Eastern’s pilots had been “cleared to land”; (2) sub¬ 
mitting the question of whether or not Eastern’s pilots 
should have seen the P-38 and taken steps to avoid the col¬ 
lision; and (3) submitting the question of whether or not 

Eastern violated anv of the air traffic rules. 

•* 

A. Eastern Was Cleared to Land. 

Eastern was “cleared to land”; that was the uncon¬ 
tradicted testimony. That meant that when the DC-4 re¬ 
ceived that instruction, it had the right to bring its plane in, 
using the exact landing procedure which it followed. 

There was no fact question presented in that connection 
that should have been submitted to the jury as the Appel¬ 
lant will now point out. 
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1. The tower transmitted “Cleared to Land”* 

All of the evidence in this case is to the effect that the 
DC-4 was cleared No. 1 to land; in other words, it had re¬ 
ceived from the control tower at Washington National Air¬ 
port, which was in charge, the specific instructions “cleared 
to land”, which constitutes, under the Charge of the Court, 
authority to make an immediate landing, which of course, 
means that it was No. 1 to land (VIII-1658A). We submit 
that there is no evidence whatsoever, nor any inference 
reasonably deducible therefrom, that it was not cleared 
to land. 

The control tower, operated by the Civil Aeronautics 
Administration, had the primary duty to provide the DC-4, 
and also the P-3S, with all of the necessary instructions to 
facilitate the making of a safe landing at the Washington 
National Airport. In order to do so, the Air Traffic Rules 
provide a traffic flow consisting of standard left hand turns 
[14 CFR 60.18(a)] and the prevailing altitude at Wash¬ 
ington National Airport is 1,200 feet. Once entering this 
traffic, a plane is instructed by the tower that it is cleared 
to land. Such clearances are given as a general proposition 
in the order in which planes actually enter the flow. On the 
day of the accident, the person in authority in the tower 
and responsible for the regulation of local traffic was Mr. 
Glen D. Tigner, known as the local controller and occupy¬ 
ing the so-called “A” position in that control tower. It 
was on that day exclusively Mr. Tigner’s responsibility to 
issue clearances to enter the traffic pattern and clearances 
to land since visual flight rules were in force 5 (VII-1509A). 

The Trial Judge recognized the important function of 
the towermen when, in his charge, he stated: 

“Further, once a plane is cleared to land, it is en¬ 
titled to assume that no other plane has been cleared 


5. Even the approach controller (“C” position) must obtain permission 
to clear a simulated instrument flight (VII-1382). 
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to land on the same runway at the same time, and that 
all other craft in the control zone have been properly 
separated by the tower and do not constitute a col¬ 
lision hazard to it.” (X-2111A) 

The complexities involved in landing a large four- 
engine aircraft, since it requires great concentration on the 
part of its pilots, necessitates an agency outside of the cock¬ 
pit to watch for and maintain a clear traffic pattern during 
the landing process. 6 The pilots are not in a position to ob¬ 
serve conflicting traffic as is a driver of a motor vehicle 
when he proceeds as a result of a green light or the instruc¬ 
tions of a traffic officer. In that case, it is still incumbent 
upon the driver to look to his left and to his right and that 
rule is sensible because he is able to do so. Not so with the 
pilots of a landing aircraft, exposed to hazards approach¬ 
ing from any point of the compass, and possibly from 
above and below. It is a real undertaking to land an air¬ 
plane at high speed on a narrow runway. It requires prac¬ 
tically all of a pilot’s attention at that time without having 
to be required to be on the lookout for any other traffic. 

Mr. Tigner testified repeatedly that he had cleared the 
DC-4 to land on Runway 3 (VI-1278A, 1279A, 1280A, 1282A, 
1287A, 1296A, 1304A, 1331A, VII-1344A, 1352A, 1353A, 
1361A, 1385A, 1386A, 1461A, 1462A, 1502A, 1508A, 1509A, 
1514A, 1515A, 1520A, 1540A, 1541A). We here refer to a 
few instances: 


6. See All American Airways v. Village of Ccdarhurst, 201 F. 2d 273 
(2nd Cir. 1953). Also, Mr. Justice Jackson, in Northwest Airlines v. Minne¬ 
sota , 322 U. S. 292, 303 (1943), stated: 

“Congress has recognized the national responsibility for regulating air 
commerce. Federal control is intensive and exclusive. Planes do not 
wander about in the sky like vagrant clouds. They move only by federal 
permission, subject to federal inspection, in the hands of federally certified 
personnel and under an intricate system of federal commands. The moment 
a ship taxis onto a runway it is caught up in an elaborate and detailed 
system of controls. It takes off only by instruction from the control tower, 
it travels on prescribed beams, it may be diverted from its intended landing, 
and it obeys signals and orders. Its privileges, rights and protection, so 
far as transit is concerned, it owes to the Federal Government alone and 
not to any state government” 
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“Q. And after that, when was your next contact 
with the Eastern plane? A. Eastern 537 was cleared 

to land when he was north of the airport. (VI-1278A) 

* * * 

“Q. Exactly what was the clearance that you gave, 
if you recall? A. Eastern 537, clear to land.” (Em¬ 
phasis added.) (VI-1297A) 

Upon cross-examination by Counsel for Captain 
Bridoux: j 

“Q. Did you, Mr. Tigner, at any time give him 
instructions to deviate from the standard pattern? A. 
7 cleared him [Eastern’s DC-4] to land. 

“Q. Would you answer my question, Mr. Tigner. 
A. Yes; 1 cleared him to land, . . .” (Emphasis 

added.) (VII-1385A, 1386A) 

• • * 

On cross-examination by Mr. Galiher: i 

“Q. On Friday Mr. Bress asked you this question: 
‘You weren’t surprised when you looked up and saw 
the DC-4 already on base leg and you didn’t see him 
turn on to base? Answer: No, sir.’ 

“And you weren’t surprised because Eastern was 
doing what you told it to do, was it not, Mr. Tigner? 
A. Yes, sir. 

• • « 

“Q. And when you gave the Eastern plane clear¬ 
ance to land, you were exercising your duty in that 
respect, were you not? A. Yes. 

“Q. And in giving Eastern clearance to land, you 
intended him to land before any other plane in the 
vicinity did at that time, did you not? A. Yes, sir. 

“Q. And there is no doubt about that, is there, 
Mr. Tigner? A. No, sir.” (VII-1509A, 1510A) i 

The above quotations indicate, and we state it to be 
a fact, that Mr. Tigner’s testimony on this point remained 
unshaken and unimpeached after many days of grueling in- 
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terrogation and cross-examination. This testimony not only 
is not contradicted by any competent testimony, but has 
been corroborated by other undisputed testimony as well as 
by the physical facts existing immediately before the col¬ 
lision. 

Captain Ator, a senior pilot with American Airlines 
(Y-884A) had his plane on the ground “at the end of the 
runway on which the [DC-]4 was landing” (V-884A). He 
was waiting for clearance to take off (V-884A) and was 
on the ground frequency (V-8S5A). (This frequency is 
used by the tower only to direct aircraft and other vehicles 
on the ground.) Captain Ator testified: 

“A. And he [Captain Anderson, the other pilot of 
the American Airlines plane] had called for instruc¬ 
tions, which we always do, and we were informed that 
we could take position behind the landing DC-4 which 
we had already heard contact in there, and there was 
an Eastern that was coming in, in fact, I believe ground 
control informed us that it was behind an Eastern 
DC-4. 

“Q. In other words, you were to take off behind 
an Eastern DC-4? A. That is right” (Emphasis 
added.) (V-S85A) 

Captain Ator further testified that the Eastern DC-4 
was lined up with the runway and coming directly in 
(V-886A) and at the time of the collision was approximately 
at an altitude of 300 feet (V-886A). 

All of the physical facts testified to by many witnesses 
establish without contradiction that the DC-4 was on final 
approach for Runway 3 and was coming in for a normal 
routine landing. It was stipulated by the parties that the 
Eastern DC-4 was on final approach for landing on Run¬ 
way 3 (1-21 A) when it was struck down by the P-38 from 
above and behind (Ihrig, II-292A, 293A, 299A, 300A, 307A; 
McGovern, II-356A, 357A, 358A—diagram—358A; Mindel, 
III-480A, 481 A, statement 485A; Cope, IV-713A; Union, 
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IV-730A, 731 A, 746A, 753A, 754A, VIII-1631A, 1640A; 
Ator, V-386A; Pahl, V-1008A, 1012A; Lowery, VI-1157A, 
1164A, 1165A; Tigner, VI-1287A, 1313A; Aubin, IX-1793A). 
There is also the testimony of many witnesses who, from a 
vantage point in the Potomac yards, the Mount Vernon; Me¬ 
morial Highway, or in that vicinity, whose geographical 
position gave them excellent points of observation and 
whose years of observation gave them a peculiar experience 
and education in the manner in which planes approach Run¬ 
way 3 for landing. Each of these witnesses, without con¬ 
tradiction, testified as to the normal approach being made 
by the DC-4, using as their guide, in the case of those other 
than Mr. Mindel, who is an aircraft expert, the fact that 
they had seen many other planes previously making exactly 
such an approach (Mindel, III-480A; Tesh, VIII-1748A, 
1749A; Lowery, VI-1161A; Heislup, VI-1207A; Green, VI- 
1130A, 1131A; Ihrig, II-306A; Williams, VI-1244A; Hester, 
VI-1098A). 

Colonel Marshall McGovern, a senior pilot in the United 
States Air Force, with many years of flying experience (II- 
350A) testified that the DC-4 was making a normal air 
transport, flat powered, approach to Runway 3. Colonel 
McGovern had a clear view of the DC-4’s approach from 
an excellent vantage point at Bolling Field which is directly 
across the Potomac River from Washington National Air¬ 
port (11-350A, 351A). The Colonel testified, inter alia: 

“Q. Colonel, when you first saw the DC-4 plane, 
will you tell us whether or not it was making a normal 
approach to the airport similar to one that you had 
observed planes making on many occasions prior to 
this occasion? A. From my observation or my point of 
observation, the Eastern C-54 [DC-4] made a normal 
airline approach.’’ (11-358A) 

Appellees, as part of their case, also presented the 
testimony of Mr. Philip Mindel, who was the Chief of the 
Aircraft Service Branch of the Civil Aeronautics Adminis- 
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tration at Washington National Airport (III-479A). lie 
testified that the DC-4 was lined up with Runway 3 with its 
gear and flaps down and making what he “would consider 
a normal approach . . . flying straight; both wings were 
absolutely level . . . ” (III-480A). 

It is inconceivable that the DC-4 would be making this 
; approach if it had not been instructed to do so. 

There is one aspect of the opening statement of Ap- 
pellees’ Counsel that merits particular attention in this 
& regard since at three different places in that statement Ap- 
y pellees conceded that Eastern had been “cleared to land”. 7 

This was in complete accord with Appellees’ theory 
of the case since it was never claimed in the pleadings, nor 
in the pre-trial order, that the DC-4 had not been cleared 
to land. (Late in the trial Appellees’ Counsel sought to 
withdraw from this position.) 

These admissions were material and the Trial Court 
should have ruled as a matter of law on the record that the 
Eastern plane was cleared to land. Oscanyan v. Arms Co., 
103 U. S. 261, 263-4 (1880); Best v. District of Columbia, 
291 U. S. 411, 415 (1933); Wigmore, On Evidence, 3rd Edi¬ 
tion, Vol. 9, pages 596-7. 

There can be no question, under the testimony, that 
the Eastern pilots had received a clearance to land, this 
being attested to by the uncontradicted testimony above- 
referred to and the physical facts as observed by various 
ground witnesses, which clearly indicate that the evidence 
is against any inference that Eastern was not cleared to 
land. Eastern’s immediate response to the instructions 

7. Mr. Bress: * * * “And later, at 11:44, the Eastern plane—whether the 
man in the tower had forgotten that he had already cleared the P-38 to land, 
nobody knows; but, in any event, in this outline summary I want to give you— 
in any event, at 11:44 the Eastern plane was cleared to land, for the same 
runway. . . . (I-62A) 

“What about Eastern? I told you that at 11:38 1/2 there was a report on 
Eastern; and at 11:44, when Eastern was approaching and was west of the 
airfield, there was a clearance to land. . . . (1-62A). 

“Having been told they were cleared to land, Eastern not only violated 
the pattern by making this short, roundhouse turn, but they then didn’t keep 
a proper lookout.” (I-63A). 
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to make a left turn leaves no doubt that they followed all 
other instructions and Tigner so testified (VI-1287A, 
1314A). 

Does it seem likely that the DC-4 would be at I an 
altitude of approximately 300 feet lined up with the landing 
runway and making a normal approach if it had received 
no clearance to land ? The enormity of such a contrary in¬ 
ference becomes evident when it is considered that the East¬ 
ern pilots had fifty-one passengers aboard their plane, 
all of whom relied exclusively upon the skill, experience 
and judgment of Eastern’s pilots. Does it seem likely that 
pilots such as Captain Ray and Pilot Hazelwood, who had 
thousands of hours in the air, carrying human beings, whom 
they knew relied upon them for their safety, would wilfully 
proceed to make an unauthorized or unorthodox landing at 
an airport as heavily used and heavily laden with traffic! as 
the Washington National Airport? Is it not clear that the 
maturity of thinking and soberness of mind obtained from 
their vast air experience would result in Eastern’s pilots 
being extremely conscious of the safety, not only of their 
passengers, but, we might add, of their crew and them¬ 
selves. They had a great responsibility—quite a differ¬ 
ence between theirs and that of the Bolivian fighter pilot, 
who was no doubt intent only upon getting his fighter plane 
on the ground as quickly as possible. It should never be 
forgotten for a moment that the blow which resulted in 
fifty-five deaths came from above and behind. 

We reiterate that the evidence on this point was un¬ 
contradicted by any testimony which could rise to the dig¬ 
nity of evidence sufficient to create a question of fact for 
the jury. It is a cardinal point of law that where facts are 
not in dispute and evidence is true and certain, presenting 
no question of credibility and having no sufficient grounds 
for inconsistent inferences of fact, that there is no question 
for the jury to pass upon. Kocher v. Creston Transfer 
Company , 166 F. 2d 680 (3rd Cir. 1948). 
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Eastern’s pilots are dead; their testimony was not 
available at the trial. There is, therefore, a presumption 
that those pilots acted at all material times with due and 
reasonable care. It was stated in Bratt v. Western Air 
Lives , 169 F. 2d 214, 216 (10th Cir. 1948) that: 

“It is a well-settled principle that the instinct of self- 
preservation and the disposition of men to avoid per¬ 
sonal harm constitutes a basis for the presumption that 
a person killed in an accident was in the exercise of 
ordinary care.” 

See also Campbell v. District of Columbia, 64 U. S. App. 
D. C. 375, 78 F. 2d 725 (D. C. Cir. 1935). 

Also, there exists the ordinary presumption of legality 
and regularity, namely, that in the absence of evidence to 
the contrary, a person is presumed to be acting in accord¬ 
ance with legal and proper standards of conduct. As stated 
by the Supreme Court of the United States in Cincinnati 
and Texas v. Rankin, 241 U. S. 319, 327 (1915): 

“The law ‘presumes that every man, in his private and 
official character, does his duty until the contrary is 
proved; it will presume that all things are rightly done 
unless the circumstances of the case overturn this pre¬ 
sumption . . . V’ 

See also Pacific Portland Cement v. Western Pacific, 184 
F. 2d 34, 3S (9th Cir. 1950). 

The burden of proof was upon the Appellees. Appel¬ 
lees’ testimony alone leaves no doubt that Eastern was 
cleared to land. There was no evidence presented to the 
contrary—but Appellees would like the Court to infer that 
since Lieutenant Shaw did not hear the direct instruction 
to Eastern “cleared to land”, hence the question whether 
or not such instruction was given should be left to the jury. 
Such argument is fallacious and has no support when a 

full analvsis is made of the facts which are as follows: 

* 

Lieutenant Shaw was, on the day of the accident, the 
co-pilot of a National Airlines plane and was in the course 
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of bringing it in for a landing at Washington National 
Airport (I-74A). His senior pilot or Captain (Captain 
Porter) was at the time handling the radio communication 
between the National plane and the Washington tower and 
Lieutenant Shaw, during this time, was otherwise engaged 
since he was at the controls (I-75A, 76A, 77A, 81A, 85A, 
93A, 114A, 123A, 124A). He stated that although he heard 
the Eastern plane cleared to enter the traffic pattern, he did 
not hear it cleared to land (I-90A, 92A). It is possible 
that either Lieutenant Shaw, being otherwise engaged, did 
not hear the transmission or that his plane was transmitting 
to the tower at that precise moment and, therefore, could 
not possibly have heard Eastern being cleared to land, 1 or 
did not hear it for many other reasons. 8 His job was; to 
get his own instructions and land his own plane. This is 
merely negative testimony and it was held in Small v . 
Pennsylvania Railroad , 65 U. S. App. D. C. 112, 80 F. ;2d 
704 (D. C. Cir. 1935), that such testimony does not rise to 
the level of evidence sufficient to create a question of fact 
in the face of the positive evidence to the contrary. It is 
clear that the fact that a person does not hear a communi¬ 
cation does not constitute evidence that such communica¬ 
tion did not take place. And at the time referred to by Lieu¬ 
tenant Shaw, he was otherwise engaged. Ordinarily you 
do not pay attention to other messages unless it is your own 
call number. In other words, he was at the controls of the 
plane and it was his responsibility to fly the plane in 
the traffic pattern and to make the landing. He was not 

8. Upon cross-examination of Lieutenant Shaw by Eastern’s Counsel, the 
following transpired: 

“Q. So if you were transmitting at the time Eastern was transmitting, 
you would not hear what Eastern was transmitting, would you, Lieutenant? 
A. No, sir, neither would—I would not.” (I-112A) 

Upon examination of Mr. Seltzer (II-249A) : 

“Q. In other words, when you are transmitting on one of those VHF 
frequencies, any incoming messages are blocked, and they may not be 
heard by the tower. Isn’t that true? A. Messages on the same frequency, 
yes. Q. On the same frequency? A. Yes. Q. Are blocked. So that if 
you (the tower) transmit on two frequencies at the same time, all mes¬ 
sages on those frequencies would be blocked? A. Yes.” 






38 


Argument 


operating the radio nor did he have the duty to operate it, 
nor was he responsible for the communications made be¬ 
tween the National plane and the tower or for their receipt 
(1-75A, 76A, 77A, 81A, 85A, 93A, 114A, 123A, 124A). 9 

It was held in Seregas et al. v. C. W. Good, Inc., 193 
F. 2d 741 (3rd Cir. 1952), that where a party who has 
given negative testimony of non-observation has not been 
shown to have been particularly attentive or on the lookout 
for the thing or occurrence in question, no jury issue is 
created as to the evidence of the occurrence or thing in 
issue in the face of affirmative testimony to the contrary. 

In addition to all of the facts to which we have re¬ 
ferred, it is extremely significant that the United States 
Government, a party defendant in this action, did not at 
any time in this entire trial attempt to state or, by infer¬ 
ence indicate, that the DC-4 had not been cleared to land. 
On the contrary, the Government’s witnesses categorically 
stated that Eastern had been cleared to land. The United 
States Government could have gone a long way in obtaining 
exoneration for itself if the men in the control tower had 
testified that they never cleared Eastern to land (if that 
was the truth—but the truth was that it had been cleared 
to land!). The tower personnel testified truthfully, even 
though the truth involved a substantial risk that the Gov¬ 
ernment would be held liable. Not only did they testify 
to the truth as such, but no effort was made by them, by 


9. Lieutenant Shaw’s testimony: 

“Q. Now, when the co-pilot flies the plane, what does the pilot do? 

A. He takes care of the paper work, such as position reports and the 
radio contacts. Q. Now, when the captain is flying the plane, that is, the 
pilot is flying the plane, these duties are ordinarily done by the co-pilot? 
A. That is correct, sir.” (1-75A) 

* * * * * 

“Q. Whoever flics the plane, the other takes care of radio communi¬ 
cations? A. That is correct, sir.” (I-76A) 

♦ * * * * 

“Q. You were flying the plane? A. That is right, sir. . . . Q. Now, 
what were his duties as co-pilot at that time in the plane, let us say, from 
the time you passed the fan marker that you told us about or approached 
the fan marker? A. His duties were to help me look out and to get pre¬ 
pared for landing.” (1-123A) 
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negative inference, to create the impression that Eastern, 
having been cleared to land, did not proceed to do so in 
accordance with law. In fact, Mr. Tigner testified that 
the DC-4, while under his control, followed his instructions 
throughout the entire flight (VI-1287A, 1314A). Mr. Tig¬ 
ner \s exact words were: 

“Q. What instructions did you give the Eastern 
plane and when were the first instructions given as to 
time incidence? A. Is that question directed to me? 

“Q. That question is directed to you, sir. A. 1 
don’t remember the time Eastern 537 reported north¬ 
east of the airport some distance, and I turned him 
into the left pattern for Runway 3. 

“He complied with those instructions, and I cleared 
him to land, and he proceeded to comply with those 
instructions, and when I advised him to make a left 
turn because of this P-38 in traffic, he complied with 

those instructions.” (Emphasis added.) (VI-1287A); 

• • • 

“Q. Mr. Tigner, did the Eastern plane, while 
under your control, follow your instructions throughout 
its entire flight? ... I 

‘‘The Witness: Yes, if did.” (Emphasis added.) 
(VI-1314A) 

In fact, the very instant Tigner gave his only emer¬ 
gency instruction to Eastern, “. . . make an immediate 
left turn . . . ”, the DC-4 engines roared with a surge 
of power and it commenced a shallow left turn while the 
transmission was still in progress (II-358A; VI-1284A, 
1287A, 1312A, 1314A). This evidence without more is con¬ 
vincing that Eastern’s pilots were in obedience at all times 
to the instructions of the tower. 10 

These specific instructions, 44 cleared to land”, were 
established as a matter of fact as having been given to the 

10. The Trial Court in the Federal Tort Claims cases, based on the identical 
evidence in these cases, found that the DC-4 was cleared to land. That finding 
is most significant (1-51 A). 
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Eastern plane, and there was no evidence upon which the 
jury could deliberate nor should they have been allowed to 
speculate that there was no such instruction. 

2. What “Cleared to Land” means as a matter of law. 

It has been established in this case, as a matter both 
of fact and of law, that the Air Traffic Control Clearance 
“cleared to land” given by an airport control tower to an 
aircraft in the traffic pattern at the Washington National 
Airport means that the pilot receiving such a clearance is 
thereby authorized forthwith to leave the pattern and make 
an immediate landing on the indicated runway whenever, 
in the pilot’s judgment, the safety and proper management 
of the plane permits. 

Appellees contend that the traffic pattern must be rig¬ 
idly adhered to, irrespective of the receipt of the instruc¬ 
tions from the control tower, “cleared to land”. They fur¬ 
ther contend that the traffic pattern set forth in Exhibit 7 
(XI-212SA-1 to 2128A-4) was controlling, but Appellant 
contends that such traffic pattern is not and never was prop¬ 
erly in evidence in this case, and this position will be argued 
at a later point in this brief. 

For the purposes of this section, however, we will as¬ 
sume, arguendo, that the traffic pattern 11 is properly in 
evidence, and so assuming, we submit that, as a matter of 

11. The traffic pattern at Washington National Airport was admitted in 
evidence by the Trial Court as plaintiffs’ Exhibit 7 and appears in Volume XI 
of the Appendix at pages 2128A-1 through 2128A-4. The following excerpts 
from plaintiffs’ Exhibit 7 are pertinent: 

“Take Off on Runway 3 

“1. Northeast bound, eastbound, southeast bound and south bound make 
right turn and climb above 1200' before turning on course. (Caution) : 
Southeast bound and south bound proceed well to the North and East 
of Anacostia and Bolling Fields. 

“2. (Upon Request) North bound and west bound may make left 
turn and climb to above 1200’ over the Potomac River before proceeding 
on course.” (XI-2128A-2) 

* * * * 

“Landing on Runway 3 

‘T. Remain above 1200’ until over Potomac River, make approach 
over Potomac River, make left turn upon passing PEPCO plant, and 
line up with Runway 3.” (XI-2128A-4) 
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law, Eastern had the right to deviate from that pattern 
and, in fact, had it not so deviated (that is not proceeding 
south of Alexandria before turning on base leg), it would 
have been in violation of the Civil Air Regulations which 
provide, inter alia, that the orders of the air traffic controller 
shall be paramount to any published or unpublished traffic 
pattern. 12 

The tower personnel testified that the phrase 1 ‘cleared 
to land” authorized a pilot, upon receipt thereof, to leave 
the pattern and make an immediate landing, within • the 
limitations of his aircraft and consistent with safety. 

The most important testimony, however, is that of Mr. 
Dallas William Rentzel, who, at the time of this occurrence, 
was the Administrator of Civil Aeronautics (X-2028A), 
having been appointed to that position by the President of 
the United States (X-2045A). He was responsible for the 
enforcement of the safety standards and regulations of the 
Civil Aeronautics Administration, and as a result was obvi¬ 
ously an excellent authority, if not the final authority,; on 
the interpretation of regulations promulgated by the agency 
which he headed. 13 

Mr. Rentzel was called as a witness by the Court and 
was examined at length by the Court. The Court exhibited 
to Mr. Rentzel the ANC Manual and had it marked as 
Court’s Exhibit 1 (X-2029A). Mr. Rentzel testified that 
this was the operating manual in force on the day of 
the accident, and, in response to the Court’s question as to 
the meaning of 44 cleared to land” testified: 


12. Civil Air Regulations Part 60.18(b) states: 

“If air traffic control is in operation at the airport, contact shall be 
maintained with such control, either visually or by radio, to receive any 
air traffic control instructions which may be issued;” (IV-872A) 

Civil Air Regulations Part 60.19 states: 

“No person shall operate an aircraft contrary to air traffic control 
instructions in areas where air traffic control is exercised.” (IV-872A) 
Section 570.55 of the Regulations of the Civil Aeronautics Administration 
provides, in Section (a) thereof: 

“Landings and takeoffs shall be made on the runway assigned, and 
in the direction given by the control tower.” [14 CFR 570.55(a)] (IV- 
872A) 

13. Civil Aeronautics Act of 1938, 49 U.S.C. Sec. 452; 52 Stat. 985, 1007 
(1938) as amended, 49 U.S.C. 451, 452, 551 (1951). 
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“The clearance to land, Your Honor, is intended to 
give the pilot an authority to exercise his judgment in 
the operation of the aircraft to proceed with a landing 
in accordance with, of course, the limitations of the 
aircraft and standard approach procedures. 

“By that I mean that when a plane is cleared to 
land, he has been cleared by the control tower and is 
not required to report again, but to proceed with a 
normal landing on the runway designated by the tower. 

“By The Court: 

“Q. In other words, it would be correct for him to 
come right in, so to speak? A. Yes, sir . 

“Q. Subject to any veto power that the air con¬ 
troller might seek to invoke at the last minute? 
A. Yes, sir . He of course continues under instructions, 
but he does not anticipate that he will receive any fur¬ 
ther instructions from the tower , once he is cleared to 
land . 97 (Emphasis added.) (X-2030A) 14 

He was cross-examined extensively by the Bolivian 
pilot’s Counsel and it was brought out by that very exam¬ 
ination that the air traffic control procedures have a two¬ 
fold purpose, namely (1) to expedite and safely control air 
traffic (X-2033A), and (2) when a plane is cleared to enter 
into the traffic pattern, it is, in the absence of further in¬ 
structions, required to follow that established traffic pat¬ 
tern, but “at a controlled airport at any point on the traffic 
pattern, the tower is authorized to deviate from the traffic 
pattern and is authorized to issue an additional instruction” 
(X-2037A). 


14. Then the following question was asked by the Court: 

“The Court: Suppose I am flying a plane into Washington and 
I am on the downwind leg on the traffic pattern, that is, I come in from 
the north and go around the Pentagon and then I am proceeding south 
on my downwind leg. 

“If I continue, before I make my base, in that pattern, I will land up 
around Alexandria, or the George Washington Memorial some place. 
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The Court adopted as the law of the case Mr. Bentzel’s 
definition of the term “cleared to land”, and charged the 
jury: 

“You are further instructed that in consideration 
of the conditions at the Washington National Airport 
on November 1, 1949, if you find the Eastern DC-4 
was cleared to land on Runway 3, north or west of the 
tower, and was authorized to thereafter commence its 
landing approach to Runway 3 at such time and place 
as it desired, then it was not necessary for said plane 
to lengthen its downwind leg south of Alexandria be¬ 
fore turning into base leg. And further, if you so find, 
you are instructed as a matter of law that the Eastern 
plane, as a consequence of that authorization, could 
break the pattern at any place in the pattern that the 
communication was received. Further, once a plane is 
cleared to land, it is entitled to assume that no other 
plane has been cleared to land on the same runway at 
the same time, and that all other craft in the control 

“But midway in my downwind leg, I get clearance to land from the 
tower. j 

“The Witness: Yes, sir. 

“The Court: What does that mean, from your point of view? 

“The Witness: That means, from my point of view . . . that I 
am authorized to make an approach immediately, at my discretion and 
zvithin the limits of my aircraft, in my judgment, to that runway as 
specified by the tower” (Emphasis added.) (X-2038A) 

Under further interrogation by Appellees’ Counsel, the witness testified as 
follows: 

“I would like to point out, Mr. Bress, that an uncontrolled airport has 
established flight paths and traffic patterns, for the purpose of all aircraft 
to follow. 

“On a controlled airport, by this manual and other instructions issued 
by the Administrator, or instructions contained here, the controller is 
given certain additional rights to control and expedite traffic. He has 
to have them, or else we would not have a control tower. 

“When the control tower says ‘Make short approach’, he has a specific 
thing in mind—usually the business of expediting traffic—and he wants a 
positive short approach. 

“When he says 'Cleared to land’, he is giving the pilot discretion and 
is telling him he is cleared to land, and the pilot in his discretion is to 
make an approach on the dcsigmted runway” (Emphasis added.)! (X- 
2039A). 
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zone have been properly separated by the tower and 
do not constitute a collision hazard to it. (X-2111A) 

• • • 

. . It is asserted by the defendant Eastern Air 
Lines that they were given such authority, in the form 
of an instruction ‘ Cleared to land ’, and if you find that 
to be a fact upon all of the evidence in this case, then 
the plaintiff’s allegation of negligence in this respect 
falls, because authority to leave the pattern—or to de¬ 
part from the pattern, if you will—was granted, and the 
Eastern airliner would be in the place where it was 
permitted to be at the time in question. If you should 
find there was an authorized departure, either by re¬ 
quest or order, your finding would be for the defendant 
Eastern, because the allegation of negligence in this 
respect, as I have said, would not have been estab¬ 
lished.” (X-2111A, 2112A) 

It hardly seems necessary to add that it was the unan¬ 
imous testimony of all of the certificated air traffic con¬ 
trollers who testified on this subject that the phrase 
“cleared to land” meant exactly what Mr. Rentzel said it 
meant (Tigner VI-1297A, 1298A; Union VIII-1649A, 1650A, 
Stock IX-1822A). 

It being assumed, though we cannot conceive of it, that 
Appellees will state that none of these witnesses was un¬ 
biased, we now turn to the testimony of xVppellecs’ wit¬ 
ness, Lieutenant Shaw, who corroborated the meaning 
of the words “cleared to land” as heretofore defined. It 
will be recalled that Lieutenant Shaw was in the process of 
bringing a National Airlines’ plane in to a landing. He 
stated that he turned and landed as soon as he got clear¬ 
ance to land. 

“Q. When you got down west of the airport, going 
on your downwind leg, will you trace the balance of 
your flight. A. We came on down and were coming 
around, and at that point we were cleared to land; and 
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we just came around and landed on 36. 
phasis added.) (I-94A) 


. . ” (Em- 


“The Witness: . . . We called the tower, which 
is routine, advising them we were downwind; and 
they cleared us to continue our short approach for 
Runway 36 .’ 9 (1-95A) 

The landing pattern as indicated on Plaintiffs 7 Ex¬ 
hibit 7 (XI-2128A-1 to 2128A-4) shows that the ap¬ 
proach procedure to Runway 36 goes south of Alexan¬ 
dria, Virginia, the same as it does for Runway 3, so that 
Lieutenant Shaw was following with precision the practice 
established by the testimony of all witnesses, to the effect 
that upon receiving clearance to land, the pilot, in I his 
discretion, may turn and come in to land without going 
south of Alexandria. 

It is unnecessary, in the light of the position taken 
by the Trial Judge upon this question, to refer to Captain 
Bridoux’ attempt to define the phrase “cleared to land”. 
[He stated that “cleared to land” meant follow the pattern 
and not leave it unless specifically authorized by the tower 
to deviate (X-1995A to 1998A).] Obviously, he was in no 
position to define it, and certainly any definition he might 
give pales into insignificance before the testimony of the 
officials of the Civil Aeronautics Administration, and par¬ 
ticularly of the Administrator himself. 

It, therefore, seems clear that under all of the testi¬ 
mony there w*as no disputed evidence to have been submitted 
to the jury on whether or not the DC-4 was cleared to land. 
How can there be any question about it in the mind of any 
ordinary, reasonably prudent man? It was cleared to latid. 
The Trial Court should not have left that question to the 
jury under the facts of this case; and, having done so, ihe 
Court was in error. 
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Now having shown that the DC-4 was cleared to land, 
then the approach which it employed was, in accordance 
with the law and the Judge’s charge, perfectly legal. 

B. In the Traffic Pattern and in Its Landing Approach, the 
DC-4 Conformed to All Standards of Proper and Care¬ 
ful Operation. It Was Entitled to Rely Upon the 
Tower. Having Been Cleared to Land It Was Entitled 
to Assume that No Other Plane Had Been Cleared to 
Land on the Same Runway at the Same Time, and That 
All Other Aircraft in the Control Zone Had Been Prop¬ 
erly Separated by the Tower and Did Not Constitute 
a Collision Hazard as to It. If the DC-4 Saw the P-38 
Under Any State of Facts Disclosed by the Record, It 
Could Not Reasonably Be Charged With Knowledge 
That the P-38 Constituted a Collision Hazard. 

There is a presumption that the Eastern pilots did 
what they should have done under the circumstances 
(supra). Would that all the lives involved had been saved. 
Certainly Eastern’s pilots, by the action of the jury, have 
been held at fault; a stigma has been placed upon their 
records. They are dead, and had no opportunity to speak 
for themselves. They were doing what they were instructed 
to do. What did they fail to do? There should be some real 
basis upon which to find fault—not mere speculation or con¬ 
jecture. The Trial Court should not have submitted any 
question of fault on the part of Eastern to the jury—because 
it was not at fault. 

There is no direct evidence or evidence from which a 
permissible inference could be drawn that Appellant 
Eastern Air Lines failed to maintain a lookout or failed 
to take evasive action or should have yielded the right-of- 
way. The DC-4, while in close proximity to the airfield, 
was cleared to land on Runway 3, while the P-38 was, ac¬ 
cording to the testimony, including that of Captain Bridoux, 
in the vicinity of Alexandria (IV-727A to 731A; VT-1303A; 
VII-1439A, 1475A; II-429A; III-507A; X-1985A). 
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All of the witnesses except Captain Bridoux stated 
that at that time the P-38 was at a much higher altitude 
than the DC-4. Mr. Tigner stated that he was at an alti¬ 
tude of 4,000 feet (VI-1282A; VII-1439A, 1475A). Mr. 
Union judged that it was 3,500 feet (IV-745A). 

If the Eastern pilots saw the P-38 under those cir¬ 
cumstances, they were entitled to assume that the fighter 
plane was not cleared to land and was not headed for an 
immediate landing on Runway 3. If we accept Captain 
Bridoux’ testimony that his altitude was 1,100 to 1,200 feet 
(II-433A), it still places the P-38 at a considerable distance 
south of the airport, to the right of Runway 3 and over the 
Potomac River, at such an altitude that Eastern’s pilots 
if they saw it would still be entitled to assume that the mili¬ 
tary plane constituted no collision hazard and would space 
himself in the pattern. One thing is clear, Eastern had the 
right-of-way. We will discuss this point under Section“3” 
of this subsection. j 

We wish to emphasize that under the circumstances, 
Captain Ray and Pilot Hazelwood, pilots of the DC-4, being 
dead, Eastern is entitled to the presumption that its em¬ 
ployees were in the course of exercising due care and per¬ 
forming their duties in a legal manner (supra). It is 
Appellees’ burden to overcome this presumption which, we 
submit, has not been done. 

We believe that this Court will take judicial notice 
that the complexities, mechanical and otherwise, involved 
in safely landing a huge, fast-moving, modern transport 
plane with its cargo of human lives require not only great 
skill on the part of the pilots, but also an exceeding amount 
of concentration within the cockpit upon the various con¬ 
trols, instruments, switches, buttons and other mechanical 
devices. It is a known fact that it takes more than just 
one pilot to land such an aircraft, for the one who is; not 
actually operating the controls must constantly maintain 
a watch upon the instruments, must advise the pilot at 
the controls repeatedly of his air speed, must see to it 






48 


Argument 


that the gear and flaps are safely down, must maintain 
radio contact with the tower and make and receive all 
transmissions. How can anyone question the extreme im¬ 
portance of control tower operation? The Civil Air Regu¬ 
lations were promulgated of necessity for the controlling 
of aircraft landing and taking off at a busy airport. The 
pilots must rely upon the control tower and its clearances. 

Substantiation of this fact may be found in the testi¬ 
mony of Captain Bridoux, wherein he explained the neces¬ 
sity on final approach of observing the instruments in the 
cockpit of his own two-engine aircraft (III-530A, 531A; 
X2001A to 2003A). It is certainly fair to assume that the 
DC-4 pilots, operating a four-engine transport plane, like¬ 
wise had many instruments and other mechanical devices 
to claim their attention. Colonel McGovern likewise con¬ 
firms this fact. 15 

1. The flight paths of the DC-4 and the P-38 as established 
by all the testimony except that of Bridoux. 

The testimony as to Eastern’s opportunity to observe 
the P-3S was insufficient upon which to base a jury finding. 
Mere testimony as to the possible angles of vision from 
the cockpit of a DC-4 10 is completely insufficient to permit 

15. “Q. And there would be no way that the pilot of the DC-4 could have 

seen the P-38 in the position that they were in as you have indicated? 

* * * * * 

“The Witness: Well, due to my inability to determine the posi¬ 
tion of the two aircraft depthwise, if the 38 was to one side or the other of 
the 54 (DC-4), and so I could not determine this way or this way. 

“If he had looked out the window, it would have been possible to see 
the other aircraft, but I don't think that would be normal for any pilot to 
do , especially if he teas concentrating on the fitial approach phase of the 
landing he was executing.” (Emphasis added.) (II-364A, 365A) 

* * * * * 

“Q. There is no doubt in your mind in the position the two planes 

were in when you first saw them, that the pilot of the DC-4 was in no 
position to see the P-38, was lie? A. I made the statement before he 
would not be looking for the P-38. His vision would be devoted to the 
final stage of landing.” (II-370A) 

16. Lieutenant Shaw testified that the co-pilot on the right side looking to 
his left can barely see the left wing tip which would give an angle of 110 degrees 
visibility to the left (I-103A). To the right the co-pilot, by straining his 
neck, can see the tips of the inboard prop. This would give him an extreme 
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the jury to draw any inferences as to the possibility of 
Eastern’s now deceased pilots having seen the P-38, or if 
they did not see it, that they could have or should have 
seen it in time to avoid the accident, because it does not in¬ 
clude consideration of other evidence such as whether 
the pilots had a more important function to perform than to 
be craning their necks to the extremes of possible vision 
at such time. It overlooks the angle of bank of the DC-4 as 
it made its left turn toward final approach, which bank, 
from the evidence, was clearly no less than a 15 to 20 de¬ 
grees. 17 (IV-833A). It also overlooks whether or not- the 
Eastern pilots had an obligation to survey an area outside 
of the traffic pattern, particularly when they had l?een 
cleared to land, which meant no one was ahead of them, and 
until the very last moment when they were put on notice by 
the tower stating “turn left”, there was nothing to indicate 
to them that they need be concerned with other than a nor¬ 
mal landing. If the tower had made the mistake of landing 

angle of visibility to the right of 135 degrees (I-101A). The upward angle 
of visibility, he states, would be approximately 60 degrees above the longi¬ 
tudinal axis of the plane (I-104A). Downward, he stated, that the visibility 
is badly obstructed by the nose of the plane but on each side of the nose one 
can possibly see downward at an angle of from 45 to 50 degrees (I-104A). ; The 
lateral visibility figures should be reversed for the pilot who sits on th<i left 
side) (I-104A). Lieutenant Shaw stated that there was no way of seeing 
what is directly behind or to the rear (1-113A). 

Colonel McGovern stated that the visibility forward from a DC-4 is good 
and that the visibility above was “not so good” (II-362A). As to the hori¬ 
zontal visibility, he stated: “Back to the location of the engines or the leading 
edge of the wing, it is very good: nothing beyond that." (11-363A). Colonel 
McGovern also stated that if both planes were lined up for landing on the same 
runway, the P-38, being to the rear, the pilot of the DC-4 could not have seen 
the P-38 (II-364A). 

Captain Young stated that horizontal visibility from the cockpit of 
a DC-4 would be from 125 to 130 degrees for the pilot and the co-pilot 
as to their respective sides of the plane (IV-831A). The upward visibility, 
he stated, would be from 25 to 30 degrees with the pilot sitting in the normal 
position, and. by leaning forward from 75 to 80 degrees (IV-832A). The 
downward visibility would be 90 degrees if the scat were moved forward 
(IV-833A). In a 15 to 20 degree bank to the left, Captain Young stated 
that the left wing would be down and the right wing would be up (IV-833A). 

17. Captain Young, one of the Appellees’ witnesses, testified: j 

“Q. Assume it is in a traffic pattern, coming in, say, from a down wind 

to base to final (approach). A. It would be approximately 15 to 20 degrees 

bank” (IV-833A). j 
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another plane on the same runway at the same time, there 
is no evidence that Eastern was informed of that fact. 

In the absence of the testimony of Captain Ray and 
Pilot Hazelwood it becomes necessary to reconstruct from 
the other facts in the record the situation in which Captain 
Ray and Pilot Hazelwood are claimed to have been negli¬ 
gent and to appraise carefully the acts or omissions to act 
with which they are charged. The situation would have 
been entirely different if the Court and jury were to have 
had the benefit of what these pilots did in the moments 
immediately preceding this collision. 

Such testimony is indispensable. The effect of the 
lack of it in resolving the issue of the negligent operation 
of an aircraft is nowhere more graphically stated than in 
Chapman v. United States, 194 F. 2d 974, 977 (5th Cir. 
1952). That was a Tort Claims Act case which arose out 
of the crash of an Air Force plane. Chief Judge Hutcheson 
stated: 

“ . . . The last critical moments of the flight, as time 
and tide go in a plane which, though still airborne, is 
in desperate plight, must, however, remain forever 
shrouded behind the impenetrable curtain which death 
has drawn. This curtain neither investigators, nor 
boards, nor even judges can pierce, except by specula¬ 
tion and conjecture, and these may not take the place 
of proof. Since knowledge must precede understand¬ 
ing, and understanding must precede judging, and we 
cannot know, we cannot judge what was done by the 
pilot that he ought not to have done, what was left 
undone by him that he ought to have done, it is, we 
think, fatal to plaintiffs 9 claim that they were unable 
to discharge their burden of proof by presenting evi¬ 
dence as to what in those critical moments was happen¬ 
ing to and within the plane. Without such evidence, 
the district judge could not have found the pilot negli¬ 
gent, in the face of the undisputed facts showing that 
in the pressing, the enormous emergency, the agony 
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indeed, of those final fateful moments, his radio iout, 
one engine gone and the other failing, he was fighting 
desperately to save his plane and the lives of all within 
it, including his own.” (Emphasis by the Court, p. 
977.) 

There was no dispute as to the altitude and flight path 
of the DC-4. The dispute was as to the altitude and flight 
path of the P-38. The conflict in that connection was raised 
by Bridoux’ own testimony as to his altitude and flight path 
south of the airport. But whichever version be accepted, 
the result is the same as far as Eastern is concerned. 1 

We first deal with the situation established by all: the 
witnesses except Bridoux. As part of Appellees’ case, 
Mr. Robert Union was called as a witness. When he first 
saw the DC-4 it was about one mile southwest of the air¬ 
port over the railroad yards, on a southeasterly heading 
and in a continuous turn (IV-724A). At that moment, 
the P-38 was well south of the Masonic Temple at; an 
altitude of 2,500 toJ^OOO feet (IV-727A to 729A). The 
altitude of 'iBe DC'-T'was at that time only 800 feet (IV- 
730A). We know from this testimony that TEe~*DC-4 had 
already entered the traffic pattern and being in a con¬ 
tinuous turn, we also know that it had been cleared to 
land and was in the process of doing so. We also know 
as a fact from the testimony that the altitude of the traffic 
pattern at Washington National Airport was approximately 
1,200 feet. It is readily deducible from the foregoing that 
the P-38 was not in the traffic pattern; in fact he was some 
distance above it as well as some distance away from it. 

Upon this statement of the facts, it is clear: (1) that 
Eastern’s pilots had no duty to look for the P-38; and (2) 
that even if they did see it, it would not have been reasonable 
for them to assume that it constituted a collision hazard. 
In this connection, it must be remembered that the uncon¬ 
tradicted testimony is that the Eastern plane was cleared 
to land when it was north or west of the tower on downwind 
leg. It must also be remembered that the law of this case, 
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as charged by the Court, is that “once a plane is cleared to 
land, it is entitled to assume that no other plane has been 
cleared to land on the same runway at the same time, and 
(to assume) that all other craft in the control zone have- 
been properly separated by the tower and do not constitute 
a collision hazard to it.” (Emphasis added.) (X-2111A) 
Mr. Tigner, whose testimony is corroborated by that 
of Mr. Union and Mr. Davis, and who had occasion to see 
the P-38 at various times prior to the collision, has testified 
in detail as to the relative locations of the two aircraft 
immediately prior to the collision. There follows a sum¬ 
mary of this testimony. 

After he had cleared the DC-4 to land (VI-12S0A) Mr. 
Tigner observed the P-38 and stated: 

“Q. Now, where did you see him (P-38) at that 

time? ... A. About 7 miles south of the airport. 

* * • 

“Q. What was the P-38 doing when you saw him 
at that time? A. He was on an easterly heading seven 
miles south of the airport, starting a turn to the left.” 

The DC-4, at the time he was cleared to land, was 
located according to Mr. Tigner as follows: 

“A. As of right now I can visualize him in my 
mind on a left base about a mile and a half west of 
the field, slightly south, maybe a quarter of a mile 
south of the tower, on a base leg for runway 3.” (VI- 
1277A) 

• • • 

“The Witness: I did see Eastern prior to this 
base leg I am speaking of. I can visualize the Eastern 
DC-4 in my mind today on this base leg. I don’t re¬ 
member what his ground tracks were across Hains 
Point and across the north end of the field. But I saw 
Eastern and he was north of the field when I cleared 
him to land.” (VI-1278A, 1279A) (See also VI-1298A) 
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“ 4 Answer: Eastern 537 was cleared to land when 
he was north of the airport/ ” (VI-1278A) 

At that time Mr. Union advised Mr. Tigner that the 
P-38 had requested landing instructions. Mr. Tigner then 
transmitted landing instructions to the P-38, which were 
unacknowledged. At the time of that transmission Mr. 
Tigner said: 

* 4 A. He was still continuing this left turn, j He 
was on a northwesterly heading at that time, still south 
of the airport about seven miles.” (VI-1281A) 

The message being unacknowledged, Tigner called; the 
P-38 again and asked whether he had requested landing in¬ 
structions. The Bolivian answered in the affirmative and 
Mr. Tigner then re-issued a clearance into the pattern 
(not a clearance to land). At the time of this transmission, 
Mr. Tigner stated: j 

“A. He (the P-38) was about five miles south, 
slightly to the southwest of the airport by that time, 
still in a northwesterly heading, but in a left turn, 
continuing toward the west in that. . . . ” (VI-1281A) 

Shortly thereafter, Tigner’s attention was directed by 
Mr. Union to the P-38 again. 

“A. Well, Union called this to my attention next, 
that the P-38 appeared to be in a steep approach, 
with his gear down, and he was five miles south of the 
airport at about 4,000 feet at that time, and I watched 
the approach continuously from that time.” (VI- 
1304A) 

Thereupon, Mr. Tigner transmitted to the P-38: 

“. . . Bolivian 927, make a 360 to your left. You 
are No. 2 to land. Traffic is an Eastern DC-4, turning 
final ahead and below you.” (VI-1282A) 

Next, Mr. Tigner observed the P-38 still south of 
Alexandria descending from 4,000 feet very rapidly. He 
stated that the P-38 appeared to be about four miles from 
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the airport at that time (VI-1283A). He then again trans¬ 
mitted to the P-38: 

“. . . Bolivian 927, turn left, turn left. You 
are No. 2 to land, following an Eastern DC-4 turning 
final ahead and below you.” (VI-1283A) 

The DC-4 during the course of these two transmissions, 
that is to say, while the Bolivian was descending from 
4,000 feet at a point five miles from the airport to a point 
four miles from the airport, was in its base leg turning 
into final approach. Mr. Tigner stated: 

“Q. Now, during this series of transmissions, do 
you know where the DC-4 was? A. The DC-4 was on 
its base, turning all the time, turning from base into 
final.” (VI-1283A) 

At the time that the last transmission above-mentioned 
was made, Mr. Tigner stated, in addition, that the DC-4 
was approximately one mile from the end of the runway 
still in its turn (VI-1284A) and that the P-38 was approxi¬ 
mately two miles from the end of Runway 3 (VI-1310A), 
and that at such time the Eastern plane had almost com¬ 
pleted its turn onto final approach. Mr. Tigner stated: 

“Q. And had the Eastern plane completed its turn, 
or was it just about to complete its turn at that par¬ 
ticular point ? A. It was, just about. 

“Q. Almost straightened up even with runway 3 
at that point? A. On a line with runway 3.” (VI- 
1311A) 

There is the following testimony relating to the com¬ 
parative positions of the two airplanes referring to the 
time when Eastern was still on its downwind leg. On cross- 
examination by Mr. 'Warner, Counsel for the Bolivian 
pilot, Mr. Tigner stated: 

“Q. As we now stand, Eastern is here, as you say, 
a mile and a half southwest of the airport, and the 
P-38 is seven miles southwest or south of the end of 
runway 3? A. No, sir. 
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“Q. Where is he then? Let us put the P-38 seven 
miles south of runway 3. A. All right. 77 (VII-1361A, 
1362A). 

• • • 

“Q. Now, where was the DC-4 at the time you saw 
the P-38 five miles south of the end of runway 3, head¬ 
ing northeast? A. A mile and a half west, slightly 
to the southwest of the airport, on base leg. 7 ’ (VII- 

1365A) ; 

• • • 


“Q. And what was the altitude of the P-38 at that 
point? . . . Q. And at this point approximately five 
miles south, heading northeast? A. Approximately 
four thousand feet. 77 (VII-1366A) 


Mr. Tigner further stated: 

“Q. At any event, he was at a point, whether:we 
put him here, here, or here, he was at this point, in a 
northerly-southerly direction, when the P-38 was at 
this point you have mentioned, five miles out on high 
final? A. Yes. 

“Q. And the DC-4 at that time was headed south¬ 
east in a bank, making a left turn? A. Yes. 

“Q. A constant turn. Bight? A. That is correct; 
yes. 77 


“Q. And the altitude [of the DC-4] was eight 
hundred? A. Approximately eight hundred feet. 77 
(VTI-1455A) 

To understand the problem, one further factor must be 
considered, namely, that the P-38 was never lined up with 
Runway 3. On cross-examination by Appellees 7 Counsel, 
the following was elicited from Mr. Tigner: 

“Q. And the DC-4, then, on its roundhouse turn, 
proceeded in to the line of flight that the P-38 was— 
that is, the line to the runway or close to the runway. 
A. Well, the DC-4 eventually got lined up with the 
runway and the P-38 did not. 77 (VII-1473A) 
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the airport at that time (VI-1283A). He then again trans¬ 
mitted to the P-38: 

“. . . Bolivian 927, turn left, turn left. You 
are No. 2 to land, following an Eastern DC-4 turning 
final ahead and below you.” (VI-1283A) 

The DC-4 during the course of these two transmissions, 
that is to say, while the Bolivian was descending from 
4,000 feet at a point five miles from the airport to a point 
four miles from the airport, was in its base leg turning 
into final approach. Mr. Tigner stated: 

“Q. Now, during this series of transmissions, do 
you know where the DC-4 was? A. The DC-4 was on 
its base, turning all the time, turning from base into 
final.” (VI-1283A) 

At the time that the last transmission above-mentioned 
was made, Mr. Tigner stated, in addition, that the DC-4 
was approximately one mile from the end of the runway 
still in its turn (VI-1284A) and that the P-38 was approxi¬ 
mately two miles from the end of Runway 3 (VI-1310A), 
and that at such time the Eastern plane had almost com¬ 
pleted its turn onto final approach. Mr. Tigner stated: 

“Q. And had the Eastern plane completed its turn, 
or was it just about to complete its turn at that par¬ 
ticular point ? A. It was, just about. 

“Q. Almost straightened up even with runway 3 
at that point? A. On a line with runway 3.” (VI- 
1311 A) 

There is the following testimony relating to the com¬ 
parative positions of the two airplanes referring to the 
time when Eastern was still on its downwind leg. On cross- 
examination by Mr. "Warner, Counsel for the Bolivian 
pilot, Mr. Tigner stated: 

“ Q. As we now stand, Eastern is here, as you say, 
a mile and a half southwest of the airport, and the 
P-38 is seven miles southwest or south of the end of 
runway 3? A. No, sir. 
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“Q. Where is he then? Let us put the P-38 seven 
miles south of runway 3. A. All right.” (VII-1361A, 
1362A). 

* • • 

“Q. Now, where was the DC-4 at the time you saw 
the P-38 five miles south of the end of runway 3, head¬ 
ing northeast? A. A mile and a half west, slightly 
to the southwest of the airport, on base leg.” (VII- 
1365A) 

• • • 

“Q. And what was the altitude of the P-38 at that 
point? . . . Q. And at this point approximately five 
miles south, heading northeast? A. Approximately 
four thousand feet.” (VII-1366A) 

Mr. Tigner further stated: 

“Q. At any event, he was at a point, whether we 
put him here, here, or here, he was at this point, in a 
northerly-southerly direction, when the P-38 was: at 
this point you have mentioned, five miles out on high 
final? A. Yes. ! 

“Q. And the DC-4 at that time was headed south¬ 
east in a bank, making a left turn? A. Yes. 

1 ‘ Q. A constant turn. Right ? A. That is correct; 
yes.” 

• • • 

“Q. And the altitude [of the DC-4] was eight 
hundred? A. Approximately eight hundred feet.” 
(VII-1455A) 

To understand the problem, one further factor must: be 
considered, namely, that the P-38 was never lined up with 
Runway 3. On cross-examination by Appellees’ Counsel, 
the following was elicited from Mr. Tigner: 

“Q. And the DC-4, then, on its roundhouse turn, 
proceeded in to the line of flight that the P-38 was— 
that is, the line to the runway or close to the runway. 
A. Well, the DC-4 eventually got lined up with the 
runway and the P-38 did not.” (VII-1473A) 
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Remembering that the traffic pattern altitude is 1,200 
feet, we note that the P-38 did not descend below that alti¬ 
tude until such a time as the DC-4 was almost lined up for 
Runway 3 and, therefore, had its back to the P-38. Mr. 
Tigner stated that after his 4 ‘turn left, turn left” trans¬ 
mission to the P-38, the DC-4 had almost completed its turn 
into final approach. He was then asked: 

“Q. And at what point, geographically, did he 
[the P-38] come beloiv the 1200-foot mark? A. I don’t 
know geographically at what point. It teas after my 
second transmission to him, my transmission for him to 
turn left; and he acknowledged for neither one of these . 
And he continued his descent , to where it was beyond 
where it would be normally reasonable for him to level 
off; he continued his descent . So I immediately went 
to Eastern and asked Eastern to turn left.” (Emphasis 
added.) (VII-1493A) 

This latter testimony is important since it clearly in¬ 
dicates that at all times when the pilots of the Eastern plane 
might have seen the P-38 it was above traffic pattern alti¬ 
tude. It being a rule, heretofore alluded to, that a plane 
enters the traffic pattern before it is cleared to land, 
Eastern’s pilots had the absolute right to assume that the 
Bolivian was not making an approach to Runway 3 since 
at no time when they might have been able to see him was 
he at or below pattern altitude. Furthermore, the uncontra¬ 
dicted testimony of the only other persons observing the 
whole control zone and in a position to warn Eastern, if 
warning were required—the men in the tower—is that 
they did not consider the position of the P-38 plane to be 
critical until just prior to the time Tigner told Eastern to 
turn left, i.e., a few seconds before the collision (VI-1305A, 
1307A, 1312A; VTI-1493A, 1495A). This, we again repeat, 
was at a time when the DC-4 had its back toward the P-38. 
The tower men expected not only that Bridoux would com¬ 
ply with the instructions given to him, but that he would 
follow the last acknowledged transmission, namely, the one 
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requiring him to enter a left traffic pattern and to check on 
downwind leg (Mr. Tigner, VII-1492A; Mr. Stock, IX- 
1825A; Mr. Seltzer, IX-1940A, 1941 A, 1942A, 1945A, 
1946A). 18 _ j 

18. Mr. Tigner stated (VII-1492A) : 

“Q. When Mr. Union called your attention to him, and you had 
looked at the P-38, was he or was he not pursuing a course which could 
have brought him into the landing pattern? A. Yes, he was, and that is 
what I expected him to do. 

* * * * * 

“The Witness: Well, he acknowledged that he would report down¬ 
wind leg west of the field; and I expected him to continue his descent and 
level off at approximately traffic pattern altitude—around 1,200 of 1,500 
feet—and come over the field, make a left turn and report when west of the 
field downwind leg.” 

Mr. Stock testified (IX-1824A, 1825A) : 

“Q. Assume a plane five miles south of Alexandria at approximately 
4,000 feet asks for landing instructions, and is given a clearance into a left 
traffic pattern for landing on runway 3. What course would he be ex¬ 
pected to take, if he were complying with that instruction?” 

* * * * * 

“The Witness: He would fly in the northerly direction, towards the 
Washington National Airport, to pass over the eastern portion of the 
field, to a point at the north end of the field where he would turn left, 
proceeding to a point west of the field, where he would turn south* on to 
his downwind leg. I 

“Q. Would there be any variation in his altitude? A. If the aircraft 
were 4,000 feet over Alexandria, or somewhere south of Alexandria, yes, 
it would be normal procedure for him to descend from that altitude to 
twelve to fifteen hundred feet, keeping his flight in the airport pattern 
around the field at approximately 1,200 feet.” 

* * * ★ * 

“The Court: If subsequent instructions were given, and not re¬ 
ceipted for, irrespective of what they were, and previous instructions of 
the character indicated having been given, subsequent instructions not being 
followed, not (sic—nc) matter what they were, what would the pilot be 
expected to do—I assume with reference to his course?” j 

* * * * * 

“The Witness: He would be expected to follow the last clearance 
which he had acknowledged.” 

Mr. Seltzer testified (IX-1940A, 1941 A, 1942A, 1945A, 1946A) : 

“A. I would expect the aircraft to proceed in a northerly and 
a northeasterly direction, to come over the Airport, then make a left turn 
and proceed to enter downwind leg west of the field. j 

“Q. Would you anticipate any change in his altitude? A. Yes; he 
would have to descend from 4,000 feet to enter the traffic pattern/' 

* * * * * 

“The Witness: I would expect the aircraft to continue with the last 
acknowledged instruction, unless he had shown definitely by his actions that 
he was going to do otherwise.” 

♦ * * * * 

“Q. What indication could be given to you that he was not; com¬ 
plying with the last receipted instruction?” 

* * * ♦ * 
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Thus, even from the vantage point of the control tower, 
a collision was not expected, nor were the courses thought 
to be conflicting until the very last few seconds. By that 
time Eastern was lined up with Runway 3 on a straight in 
final approach with its back to the P-38 (VI-1307A, 1308A), 
and the P-38 was about one mile behind it (VI-1308A). 
How then can it be said that Eastern’s pilots failed to main¬ 
tain a lookout when the tower, which saw everything, did 
not regard the situation as critical. It is a physical fact, 
conceded by all, that once Eastern was on final approach, 
it could not see the P-38. 

Even Captain Bridoux was in no position to deny that 
he struck the DC-4 from above and behind. 

Certainly there was insufficient evidence of any neg¬ 
ligence on those facts to be submitted to the jury. 

2. The flight path of the P-38 according to Bridoux’ 

testimony. 

Captain Bridoux was called as a witness by the Ap¬ 
pellees and his testimony must be viewed in the light most 
favorable to Appellees. His testimony varies in certain 
aspects, particularly with reference to the question of his 
altitude from a point south of Alexandria to the point of 
impact. The bearing which this has upon the question of 
whether or not the Eastern pilots could have or should have 
seen the P-38 is to a large extent immaterial. 

We think that the following is a fair statement of Cap¬ 
tain Bridoux’ testimony as to his altitude and flight path. 

He stated that after takeoff he flew in a northerly di¬ 
rection (II-399A), turning west in order to skirt around the 
Pentagon (II-401A). He then turned in a generally south¬ 
erly direction and at that time was about one or one and 
a half miles west of the tower (II-402A). He alleged that 
on takeoff he had had some loss of power in his right engine, 

“The Witness : . . . But the point at which he is not complying with 
the first instruction to enter the traffic pattern, it becomes difficult, unless 
he docs something specific, such as either turns away from the pattern 
or descends to an unusually low altitude, as wouldn’t be normal for the 
traffic pattern. ...” 
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which indicated to him that he should make a landing as 
soon as was practicable. He commenced then to make a 
wide circle to the left around the tower, constantly climbing, 
and stated that the maximum altitude that he reached at any 
time during his flight was 3,500 feet (II-412A). He stated 
that it was while he was circling the tower—and he made 
two circuits of the tower—that he requested landing in¬ 
structions, telling the tower that he had engine troubled He 
did not receive an answer on his first transmission: (II- 
408A), but thereafter was contacted by the tower and asked 
if he had requested landing instructions, to which he replied 
that he had (II-411A). The tower then instructed him, by 
his own testimony, to enter a left traffic pattern for Run¬ 
way 3. He stated that the tower said: “Land 2 on Run¬ 
way 3” (II-411A). He said he then commenced to descend, 
still circling the tower (II-412A), and finally intercepted 
his downwind leg west of the tower at an altitude of 2,000 
feet approximately (II-428A). He then flew south for a 
period of two minutes at a speed of 150 miles an hour 
(II-429A). By computation that would have taken him 
five or six miles south of Washington National Airport, 
and he admitted this to be so (11-429A, 430A; III-502A, 
535A). He also admitted that this would have taken him 
south of Alexandria (X-1985A). He could not state whether 
he saw most of the landmarks that everybody else in this 
case was able to see, such as the city of Alexandria, the 
George Washington Masonic Memorial (III-513A),; the 
Potomac Electric Company (Pepco) plant (11-431 A); in 
fact, the only thing he apparently did see while he was in 
the pattern was the Potomac River (II-434A, 435A). : 

At a point when he was about six miles south of the 
field and slightly south of Alexandria, he made a 90-degree 
turn to the left and proceeded upon what he called his 
base leg (III-512A). At that time he states that his alti¬ 
tude was between 800 and 1,000 feet (III-522A). 
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During the course of this testimony, Captain Bridoux 
persistently referred to what was the prescribed traffic pat¬ 
tern for the Washington National Airport, and stated that 
he was in every respect complying with that pattern. In 
this connection we should point out that the pattern altitude 
was 1,200 feet and yet Captain Bridoux admits that he in¬ 
tercepted his downwind leg at 2,000 feet. 

Captain Bridoux then extended his base leg until he 
was at a point over the Potomac River, which would have 
been east of the threshold of Runway 3. He then made a 
90-degrec turn to the left, which constituted his turn onto 
final approach. He was then questioned as to his altitude 
and stated that it was about 1,000 feet, or a little more. 
Extended questioning indicates that his altitude was more 
likely 1,100 or 1,200 feet (II-433A). It will be observed that 
this series of turns would have placed the P-3S on a gen¬ 
erally northerly heading, which, if persisted in, would have 
brought him well to the right of Runway 3. He stated, 
however, that following what he understood to be the pat¬ 
tern, he later, on his final approach, made an “S” turn 
to line up with Runway 3 (II-433A), and that he had ac¬ 
tually lined up with Runway 3 a second or two before 
impact. (This, despite the fact that all the witnesses say 
he was still in a slight right turn at the moment of impact.) 

Captain Bridoux stated that prior to his turn on final 
approach, he had lowered his landing gear but that lie did 
not lower his flaps until just before the impact , when he 
straightened out from the “S” turn and had reduced his 
speed from 150 miles an hour, which he said was his pattern 
speed, to 130 miles an hour. If he had lowered his landing 
flaps sooner, it might have indicated to others that he in¬ 
tended to land immediately instead of space himself in 
the pattern. 

Needless to say, if Captain Bridoux were correct, the 
collision would not have occurred, since it is estimated by 
competent witnesses that the DC-4 was at all times trav¬ 
elling at 130 miles an hour (II-352A, 359A; V-888A). 
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Captain Bridoux stated, more than once, that, not 
only did he never sec the DC-4 at any time, but that he 
saw no other airplane in the air except his convenient 
reference to the Lockheed Lodestar—all this despite the 
fact that Washington National Airport is one of the busiest 
airports in the country and that we know that Lieutenant 
Shaw in his National Airlines plane was in the pattern at 
the time of the collision. 

At this juncture, it is incumbent upon us to pause and 
consider that Appellees at all times had the burden of 
proof. To sustain the charge that Eastern should have 
seen the P-38, it was necessary that they establish by com¬ 
petent evidence, worthy of the jury’s consideration, 1 the 
exact positions of the two aircraft at all material times, 
and by “material times” we mean such times as would 
bring into being—not theoretical angles of possible vision 
from the cockpit of a plane in level flight (which is all 
Appellees’ evidence established) but practical situations 
in which the DC-4, in a continuous turn and in a banked 
attitude, could and should have seen the P-38 under cir¬ 
cumstances indicating to a prudent pilot that the military 
plane was a collision hazard. 

While the flight path and altitude of the DC-4 is estab¬ 
lished by the unanimous testimony of all witnesses, the alti¬ 
tude and flight path of the P-38 with respect to the DC-4 at 
any time material is nowhere established. No connection is 
made by the Appellees, either in their case in chief or upon 
rebuttal, as to what the relative positions of the two planes 
were during Captain Bridoux’ account of his flight path. 

Again, we cannot state too strongly that this is a 
vital defect in Appellees’ case. The burden of proof is on 
them and the jury should not be allowed to speculate as to 
where this DC-4 was while they are considering Captain 
Bridoux’ account of his position to be the truthful one. j 

Appellees will no doubt argue that the Eastern pilots 
should have seen the P-38 south of Alexandria. Assuming 
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they did see it, the P-38 was then more than five miles away, 
the DC-4 had been cleared to land, and certainly under 
those circumstances there was no collision or traffic hazard. 

Appellees may also argue that Captain Bridoux was 
following the pattern, and this should have been realized 
by Eastern’s pilots. This argument again overlooks the 
fact that Eastern was cleared to land, and could have pre¬ 
sumed, if it saw the P-38 with gear down at 1,200 feet, and 
heading north to the right of runway 3 that the P-38 would 
circle the pattern so as to space itself behind the landing 
DC-4. A large transport airliner with fifty-one passengers, 
about to land at the Washington National Airport, is en¬ 
titled to assume that the control tower, from its point of 
superior observation, will issue timely warnings if a col¬ 
lision hazard is developing. 

We submit that the foregoing makes it clear that, in 
accepting Bridoux’ testimony, the jury did nothing but 
speculate as to where the DC-4 was with relation to the 
P-38 at any material time. It is to be recalled that Bridoux 
never saw the DC-4. Therefore, he could give no testimony 
with respect to it. 

After all, we come back to the proposition that clear¬ 
ance to land under the circumstances is an order upon 
which airmen are entitled to rely. It is a monstrous as¬ 
sumption to believe that these Eastern pilots, if they saw 
the P-38 or could have seen it, would have proceeded to 
commit suicide and have been responsible for the deaths 
of their fifty-one passengers and the other members of their 
crew. Whether Bridoux’ version or that of the other wit¬ 
nesses be accepted, the result is the same. At any point 
at which it was possible for the DC-4 to see the P-38, the 
situation was not such as to indicate to a prudent pilot that 
the P-38 constituted a collision hazard and that question 
should not have been left to the jury. 
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3. The DC-4 had the right-of-way. 

Eastern had the right-of-way as is clearly indicated in 
the Civil Air Regulations Part 60.14 (14 CFR 60.14): 10 

Aircraft on final approach have the right-of-way, 14 
CFR 60.14(e), and it is stipulated that the DC-4 was on 
final approach. Aircraft at the lower altitude have! the 
right-of-way (id) and it is not disputed that the DC-4 was 
at the lower altitude. Aircraft being overtaken have the 
right-of-way, 14 CFR 60.14(d), and it is established by; the 
totality of evidence, visual, physical and expert, that the 
DC-4 was on a straight-in final approach for a quarter of a 
mile or more when it was overtaken and cut down by; the 
P-38 from above and behind. 

It is a distortion of the record, and of the regulation, 
to say that Eastern “cut in front of” the P-38. There 
was a substantial difference in altitude when the DC-4 com¬ 
pleted its turn and started its final approach. The last 
clause of Civil Air Regulations Part 60.14(e) was intended 
to apply to other aircraft in the pattern on final approach 
and not a plane making an unauthorized “straight-in” 
final approach from outside the pattern. If, on the con¬ 
trary, Captain Bridoux’ testimony is to be believed, namely, 
that he was at pattern altitude, the fact remains that he 

19. “An aircraft which is obliged by the following rules to keep out of the 
way of another shall avoid passing over or under the other, or crossing ahead 
of it, unless passing well clear; 

♦ * * 

“When two or more aircraft of the same category are converging at 
approximately the same altitude, each aircraft shall give way to the other 

which is on its right. ... i 

* * * 

“(d) Overtaking An aircraft that is being overtaken has the right-of- 
way, and the overtaking aircraft, whether climbing, descending, or in hori¬ 
zontal flight, shall keep out of the way of the other aircraft by altering its 
course to the right, and no subsequent change in the relative positions of 
the two aircraft shall absolve the overtaking aircraft from this obligation 
until it is entirely past and clear; 

“(c) Landing Aircraft, while on final approach to land, or while land¬ 
ing, have the right-of-way over other aircraft in flight or operating oh the 
surface. When two or more aircraft arc approaching an airport for the 
purpose of landing, the aircraft at the lower altitude has the right-of-way, 
but it shall not take advantage of this rule to cut in in front of another 
which is on final approach to land, or to overtake that aircraft.” 
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was not cleared No. 1 to land and Eastern, as heretofore 
demonstrated, was entitled to presume that the P-38 would 
space himself in the pattern. Eastern had been cleared to 
land. It was where the tower instructed it to be, and it had 
been on that course for more than a quarter of a mile when 
it was struck. It was entitled to believe that the tower was 
doing its duty, and would warn of any danger from its rear. 
The right-of-way argument disappears in the face of this 
solid bed rock of undisputed record fact. 

Since Eastern had the right-of-way it is incompre¬ 
hensible that the jury found it negligent. It had violated 
no air traffic rule. The negligence of the other defendants 
and the lack of negligence on the part of Eastern’s pilots 
is so patent as to make the jury’s verdict staggering in its 
every implication. One implication stands out—the verdict 
is without foundation in law or fact—it is capricious, in¬ 
fluenced by sympathy, passion, prejudice and confusion. 

C. Judgment N. 0. V. Mandatory. 

Appellant is not positive as to just what portions of 
the testimony and permissible inferences therefrom are 
most favorable to the Appellees and, hence, has endeavored 
to present everything fully. Before permitting the jury to 
pass upon the facts and the credibility of witnesses, Ap¬ 
pellees should have produced substantial evidence; that is, 
evidence of such quality and weight as is sufficient to justify 
a reasonable man in drawing the inferences of fact sought 
to be sustained. Baltimore & Ohio R. Co . v. Postom, supra. 

There is no such substantial evidence in this Record. 
There is positive evidence that Eastern was cleared to land. 
There is positive evidence that the manner in which it made 
its approach in landing was in accordance with law. There 
is no positive evidence that Eastern at any time ever saw 
the P-38. There is no positive or substantial evidence that 
Eastern could have seen the P-38. There is no positive or 
substantial evidence that, if Eastern did see the P-38, it 
would thereby have been put on notice that a collision was 
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impending. There is no positive evidence that Eastern 
violated any air traffic rules. There is no substantial Evi¬ 
dence in this Record from which inferences not in accord 
with the above statements could properly be drawn. 

On the contrary, Eastern, the Appellees and the Gov¬ 
ernment presented positive and substantial evidence which 
could lead reasonable men but to one conclusion; namely, 
Eastern Air Lines was free of all negligence. The Trial 
Court, therefore, erred in submitting to the jury any ques¬ 
tion as to Eastern’s responsibility. This case demands 
that Appellants be granted judgment N. 0. V. 

• ••••* 

The granting of Appellant’s Motion for Judgment 
X. O. V. at first blush may seem to have deprived innocent 
victims in a most tragic catastrophe from being compen¬ 
sated for their losses. However, that conclusion will not 
follow, because 

D. The United States Is Liable. 

The United States was held liable by the Trial Court 
in the Federal Tort Claims cases to the same Appellees on 
the same evidence. The Trial Court held that the tower 
had failed in its duty to advise each plane of the proximity 
of the other, and had cleared both planes to land on the 
same runway at the same time. These findings rest upon 
a solid basis of record fact. Indeed, the Government’s brief 
on its appeal, in effect, concedes the tower was at fault. 
On page 5 of its brief, the Government states : 

“Both planes were visible to the control tower 
personnel who knew the planes were on converging 
paths and had adequate opportunity to give warnings 
and instructions to each plane.” 

A clearer admission of fault on the part of an appellee 
would be difficult to find. The Trial Court has summarized 
its findings of fault on the part of the tower (I-50A, 51 A). 
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The Appellant believes that the Trial Court’s findings as 
to the United States are proper and correct with the excep¬ 
tion of the finding that Eastern was concurrently negligent, 
and has not discussed them here in detail since the Ap¬ 
pellees doubtless will fully cover them in their brief. The 
Government’s position appears to be—not that its tower 
operators were free of negligence in this disaster—but that 
the cloak of sovereignty insulates it from liability for that 
negligence. The Appellant respectfully disagrees. 

• ••••• 

Under all the circumstances, the proximate cause of 
the collision was the action of the tower personnel and/or 
Bridoux from which Eastern was legally and completely 
removed. 

n. EASTERN IS ENTITLED TO A NEW TRIAL. 

The jury verdict in this case is contrary to the law and 
the evidence. It was based on sympathy, passion and preju¬ 
dice. The repeated charges of “concoction” and “fabrica¬ 
tion” created an atmosphere of bias and prejudice against 
Eastern. The fact that the jury heard all the evidence, 
argument and colloquy in the non-jury case was manifestly 
prejudicial to Eastern. 

If this Court should not grant Appellant’s Motion for 
Judgment N. 0. V., then certainly Eastern is entitled to a 
new trial for the following reasons: 

(a) The verdict was contrary to the law and the evi¬ 
dence, being based on sympathy, passion and prejudice for 
the Bolivian pilot. 

(b) The Court improperly accepted into evidence the 
flight pattern Plaintiffs’ Exhibit 7. 

(c) The repeated charges of concoction and fabrication 
created an atmosphere of bias and prejudice against 
Eastern. 
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(d) The fact that the non-jury and jury trial were 
tried together was prejudicial to Eastern. 

Appellant finds it impossible to reconcile the verdict 
of the jury with the facts, and the reasonable inferences 
afforded by the record. If ever a verdict was grotesque 
and unnatural, this one was. The jury exonerated the P-38 
which overtook and struck down an airliner on final ap¬ 
proach for a landing, killing 55 persons, passengers and 
crew; and it held the airliner liable! j 

A. The Exoneration of the Bolivian Pilot in the Face of 
His Own Admissions and the Undisputed Facts, Demon¬ 
strates the Inconsistent Character of the Verdict, and 
Shows That It Was Based on Sympathy and Prejudice. 

Appellees have not appealed from the judgment in 
favor of Bridoux, so the verdict in his favor is not under 
review on this appeal. It is vitally relevant however, be¬ 
cause it so clearly illustrates the character of the verdict 
against Eastern. 

The verdict exonerating Bridoux is grotesque and un¬ 
natural on its face because on his own testimony and the 
undisputed physical facts Bridoux’s actions resulted in the 
death of 55 innocent persons. Bridoux testified that when 
he turned from base leg to final (11-431), about four and 
a half miles from the airport, and at an altitude of 
1100 to 1200 feet (II-433A) he could not see anything on the 
ground nearer to him than a point two miles south of the 
airport (II-444A; III-553A). Thus at 1200 feet he could riot 
see anything on the ground for two and a half miles ahead 
of him. This was because the P-38 was so constructed as to 
limit the visibility in front and below (II-441A, 442A). He 
also testified he was anxious to land because of trouble with 
his right engine (III-523A). He was in a hurry (III-545A). 
He came in a straight descent to land on Runway 3 and did 
not dip his nose or tip his wings to obtain better visibility 
(III-557A). The collision was at the stipulated altitude 
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of 300 feet, and it was not more than a mile from the end 
of the runway. Now if at an altitude of 1100 to 1200 feet 
his visibility in front and below was obscured for two and 
a half miles, his visibility at the collision altitude of 300 
can be readily computed (III-556). The angle of visibility 
is a constant (the structure of the cockpit), and the area 
of obstructed vision is reduced in direct proportion to the 
reduction in altitude (III-556). Thus if the area of ob¬ 
scured vision is two and a half miles at 1100 feet, at 300 
feet altitude it is 3600 feet. 

Whether these mathematics be correct within a margin 
of 100 or 1000 feet is of no particular moment. They do 
demonstrate that on his own admissions, the Bolivian pilot, 
with a faulty engine, was hurrying into the airstrip for a 
landing, and was operating his plane in such a manner that 
he was unable to see ahead and below for a distance of 
3600 feet. He could have corrected this visual limitation if 
he dipped his wings or otherwise changed the attitude of 
his plane and he did not do so (III-556A; X-2003A, 2004A). 
His excuse that it was not permitted (X-2004A, 2014A) is 
patently erroneous. No provision of the Civil Air Regula¬ 
tions sustains it. On the contrary it is “careless and reck¬ 
less operation of a plane’’ where there is “lack of vigilance 
by the pilot to observe and avoid other air traffic” 
[60.12(c)]; and a “pilot must clear his position prior to 
starting any maneuver, either on the ground or in flight”. 
All planes as well as automobiles have “blind spots”— 
some greater than others. This court took judicial notice 
of that fact in Kuhn v . C. A. B., 87 U. S. App. D. C. 130, 
134,183 F. 2d 839, 843 (D. C. Cir. 1950), and held it to be the 
duty of the pilot to so maneuver his plane as to compensate 
for these “visual deficiencies”. 

Indeed Section 3.382 of the Civil Air Regulations (as it 
then stood, 14 C. F. R. 3.382) required the pilot compart¬ 
ment of civilian aircraft to be so arranged as to “afford 
the pilot a sufficiently extensive, clear, and undistorted view 
for the safe operation of the airplane,” and the P-38 (a 
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military aircraft) admittedly was in violation of that 
Civil Air Regulation. Additionally, the plane was required 
to have a certificate of air worthiness (49 U. S. C. A. 560), 
and did not have it (III-532A). 

By Bridoux’ own testimony his speed at the instant of 
impact was 150 miles per hour. The stipulated speed of 
the DC-4 was 130 miles per hour. Bridoux admits to a rate 
of descent of 500 feet per minute (II-427A). There is a sub¬ 
stantial body of evidence that his rate of descent was con¬ 
siderably greater but we need not discuss that at the mo¬ 
ment. The conceded physical fact introduced by the Appel¬ 
lees ’ witness Pahl is that the landing gear of the R-38 
crashed through the top of the DC-4 exerting tremendous 
downward force on the top of the transport plane (V-1012A, 
1013A, 1014A). 

Accordingly, accepting Bridoux’ testimony at its face 
value we have a military type aircraft approaching a busy 
metropolitan airport at almost high noon on a clear No¬ 
vember day at a speed of 150 miles per hour at a high rate 
of descent, and the pilot unable to see ahead and below him 
for a distance of 3600 feet. Such a verdict shocks the 
conscience of any reasonable person. This jury actually 
exonerated a pilot who flew a military plane, head on, into 
a large passenger transport liner, striking it from above 
and behind, resulting in the death of 55 people, without 
ever having seen the plane which he hit. 

It is inconceivable that a jury could exonerate a pilot 
in the face of such undisputed testimony, and his own 
admissions, unless they were moved by sympathy and preju¬ 
dice, which, we submit, is just what did move them. His 
testimony from the witness stand as to how, crushed and 
injured, he escaped from the cockpit of his doomed plane at 
the bottom of the river, was a moving and dramatic court¬ 
room scene (II-440A to 450A), but when all of the testimony 
is fully analyzed, no reasonably fair-minded person coujd 
possibly exonerate Bridoux from liability for this disaster. 
(It will be recalled that the original attorneys for Captain 
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Bridoux were employed by his government, Bolivia, and 
the plane was purchased for that government.) 

B. The Trial Court Erred in Admitting Plaintiff’s Exhibit 
7, the So-Called “Landing Pattern” and in Instructing 
the Jury That It Was a Binding Federal Regulation a 
Breach of Which Would Constitute Negligence Per Se. 

One of the primary allegations of negligence against 
Eastern was that the DC-4, in its landing approach, failed 
to conform to an approach and landing pattern in effect 
at the Washington National Airport; that the traffic pattern 
was a binding federal regulation; and that a failure to con¬ 
form to it constituted negligence per se (I-22A). In sup¬ 
port of this contention Appellees offered in evidence Plain¬ 
tiffs’ Exhibit 7, the so-called traffic pattern which is printed 
at Volume XI, pages 2128A-1 to 2128A-4. Eastern objected 
upon the grounds that it was not a binding federal regula¬ 
tion, that it was not adopted in accordance with require¬ 
ments of the Administrative Procedure Act (60 Stat. 237- 
244, as amended, 5 U. S. C. 1001-1011) and had never been 
published in the Federal Register; that it was adopted with¬ 
out statutory or other authority; and that even if it were 
a binding federal regulation a departure from it would not 
constitute negligence per se, nor was it the proximate cause 
of the collision (I-71A, 72A; IV-843A to 863A). 

The matter was extensively argued (IV-843 to 857A) 
and the court ruled (IV-S59 to 863A) that Plaintiffs’ Ex¬ 
hibit 7 was a binding federal regulation, and admitted it in 
evidence. The jury was instructed that it was a binding fed¬ 
eral regulation, a breach of which would be negligence per 
se (X-2109A), to which the Appellant duly excepted (X- 
2122A). This we submit constitutes reversible error. 
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1. Plaintiffs* Exhibit 7 never became a binding federal reg¬ 
ulation because it was not adopted or promulgated in 
accordance with the provisions of the Administrative 
Procedure Act and was never published in the Federal 
Register. 

Plaintiffs’ Exhibit 7 consists of two maps of the air¬ 
port on which certain lines representing flight paths are 
drawn, each accompanied by a page of printed instructions. 
One map and instruction sheet is for take-off and departure 
(XI-2128A-1-2). The other is for approach and landing 
(XI-2128A-3-4). It was primarily a noise abatement pat¬ 
tern (Tigner VII-1518A; Union VIII-1653A; Stock ;IX- 
1832A) and was known to Eastern. 

No part of Plaintiffs’ Exhibit 7 was ever published in 
the Federal Register. 

At the outset it is necessary to refer briefly to some of 
the history which underlies this exhibit. The Washington 
National Airport Act (District of Columbia Code, §§-7-1301- 
1307) established the geographical boundaries of the air¬ 
port, and placed it under the operation and control of the 
Administrator of Civil Aeronautics, Sec. 2 (D. C. Code, 
Sec. 7-1302) who was empowered 16 to make and amend such 
rules and regulations as he may deem necessary * * !*”. 
Pursuant to this Act the Administrator from time to time 
published regulations with respect to the Washington Na¬ 
tional Airport (See 6 FR 5134, effective September 26, 
1941; 12 FR 465, effective February 25, 1947 and sections 
re-designated and re-numbered in 13 FR 3047 and 14 FR 
38). In 14 FR 5541 (September 9, 1949) the Adminis¬ 
trator published in the Federal Register a notice of pro¬ 
posed rule making giving notice that he intended to revise 
14 CFR Part 570, and quoting the entire form of a proposed 
regulation for the administration of the Washington Na¬ 
tional Airport. Section 570.55 of the proposed regulation 
read: i 
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“§ 570.55. Landing and take-off rules. 

(a) • # # • 

(b) . 

(c) Aircraft landing or taking off shall conform 
to the air traffic pattern as published jointly in the Air¬ 
man’s Guide by the Anacostia Naval Air Station, 
Bolling Feld and the Washington National Airport” 
(14 FR 5544). 

The regulation was adopted by the Administrator and 
published in definitive form on October 14, 1949 (14 FR 
6247-6252) and became 14 CFR 570 in the form in which it 
existed on the day of this accident. No part of Plaintiffs’ 
Exhibit 7 was ever published in the Federal Register. 

The Administrative Procedure Act of June 11, 1946 
“is a new basic and comprehensive regulation of (adminis¬ 
trative) procedures” Wong Yang Sung v. McGrath , 339 
U. S. 33, 36 (1950). It “was framed against a background 
of rapid expansion of the administrative process as a check 
upon administrators whose zeal might otherwise have car¬ 
ried them to excesses in contemplating the legislation cre¬ 
ating their offices. It created safeguards even narrower 
than the constitutional ones against arbitrary official en¬ 
croachment upon private rights.” U. S . v. Morton Salt, 338 
U. S. 632, 644 (1950). The act defines “rule” as a 

“statement of general or particular applicability and 
future effect designed to implement, interpret, or pre¬ 
scribe law or policy or to describe the organization, 
procedure, or practice requirements of any agency 

* * *” [go gtat. 237(c), as amended, 5 U. S. C. 1001(c)] 

and provides that 

“(a) Every agency shall separately state and cur¬ 
rently publish in the Federal Register (1) * * *; (2) 

* * *; (3) substantive rules adopted as authorized by 
law and statements of general policy or interpretations 
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formulated and adopted by the agency for the guidance 

of the public, * * V’ [5 U. S. C. 1002(a)] 

There can be no doubt that Plaintiffs’ Exhibit 7 is a 
4 ‘substantive rule” within the meaning of the Act. It pur¬ 
ports to bind all planes, public and private, landing and 
taking off at the airport. It is of “general applicability 
and legal.effect”. It is penal in character. Sec. 570.131 
(14 CFR 570.131) makes violation a misdemeanor, punish¬ 
able by six months imprisonment, or a fine of $500, or 
both. Since neither notice of the making of this rule, nor 
the rule itself, was ever published as required by the Ad¬ 
ministrative Procedure Act, it never came into being as a 
federal regulation. 

The Administrator of Civil Aeronautics was well aware 
that a traffic pattern had to be published in the Federal 
Register in order to be binding. He had already published 
the traffic patterns for LaGuardia Field and Idlewild (In¬ 
ternational) Airports in New York, and for Newark Air¬ 
port in New Jersey (14 FR 4299). His action in this : re- 
gard is a contemporary administrative construction of the 
Act. White v . Westchester Club, 315 U. S. 32, 41 (1942); 
Commissioner v . South Texas Lumber Co., 333 U. S. 496, 
501 (1948). His failure to do the same with Plaintiffs’ 
Exhibit 7 is a fatal defect. He recognized that defect 
after the disaster by publishing the traffic pattern for the 
Washington National Airport in full (a revision of Plain¬ 
tiffs’ Exhibit 7) as part of the Air Traffic Rules, 14 CFR 
60.18-7; and by amending section 570.55 of the Washington 
National Airport Regulation to read as follows: 


“§570.55 * # • i 

(c) Unless otherwise authorized or directed by air 
traffic control, landings and take-offs shall be made in 
conformity with the air traffic patterns prescribed by 
the Administrator in § 60.18-7 of this title. (The pat¬ 
terns are also published jointly in the Airman’s Guide 
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by Anacostia Naval Air Station, Bolling Field, and 

Washington National Airport.)” 

Both amendments were duly published in the Federal 
Register on August 7, 1952, 17 FR 7178 et seq. 

It was contended below that since Plaintiffs ’ Exhibit 7 
was published in the Airman’s Guide (IV-867, 868A) hence 
that regulation [14 CFR 570.55(c)] by referring to “the 
air traffic pattern as published jointly in the Airman’s 
Guide * * *” incorporated Plaintiffs’ Exhibit 7 by refer¬ 
ence. The Airman’s Guide is a publication of the Depart¬ 
ment of Commerce (IV-S68A). Apparently that was the 
view of the District Judge. He said Plaintiffs’ Exhibit 7 
need not be published “i n haec verba ” in the Federal 
Register as long as the Administrator “adopted” it (IV- 
860A-861A). But of course the Administrative Procedure 
Act does not authorize incorporation by reference. That 
is contrary to its plain words, and destructive of its mani¬ 
fest purpose; as well as of the purpose of the Federal 
Register Act, 49 Stat. 500-503, 44 U. S. C. 301-314. 

Even if the statute would permit an incorporation by 
reference, nothing was accomplished here. The regulation 
in question, as was read on November 1, 1949, referred to 
the “air traffic pattern as published jointly in The Air¬ 
man’s Guide by the Anacostia Naval Air Station, Bolling 
Field and the Washington National Airport” (14 CFR 
570.55). In the first place, this failed to comply with the 
ordinary rule of incorporation by reference. It does not 
identify the time or date of publication in The Airman’s 
Guide; nor does it state whether the pattern has already 
been published, or is later to be published. This point was 
duly raised below (IV-847A, 848A). Under such a refer¬ 
ence, the pattern could be changed from week to week 
merely by publishing a different pattern in The Airman’s 
Guide. Secondly, the reference is to a pattern “published 
jointly” by Anacostia, Bolling Field and the Washington 
National Airport. It is conceded that there was never any 
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such joint publication. The issue of The Airman’s Guide 
which contains Plaintiffs’ Exhibit 7 does not publish it as 
the joint pattern of these three airfields. It merely pub¬ 
lished a facsimile of Plaintiffs’ Exhibit 7 without com¬ 
ment, note or reference to the regulation; and without a 
word indicating that Anacostia Naval Air Station or Bolling 
Field had any part in or knowledge of the pattern (IV- 
847A). The pattern which was published in The Airman’s 
Guide on January 1, 1950 (after this accident) expressly 
stated that it was published jointly by the three airfields 
concerned, and it was signed and approved by each of 
them (IV-849A). Thus, it is clear that even from a stand¬ 
point of the ordinary rules of incorporation, this regulation 
must fail. 

The Federal Register Act (Act of July 26, 1935, 49 
Stat. 500-503, 44 U. S. C. 301-314) became law some 11 years 
before the Administrative Procedure Act. It required' the 
publication (among others) of “such documents or classes 
of documents as may be required so to be published by Act 
of the Congress” (44 U. S. C. 305), and provided that any 
rule not so published would not be “valid as against any 
person who has not actual knowledge thereof” (44 U. S. C. 
307). The Administrative Procedure Act, being later in 
time and dealing specifically with administrative action, 
went further. It made mandatory the publication of; all 
administrative organization and substantive rules, and said 
no person was required to resort to procedure not so pub¬ 
lished, 5 U. S. C. 1002(a)(3), since there should be one 
established place where anyone could readily refer to ascer¬ 
tain what administrative regulations at any time exist with 
the force of law. 


Appellees argued below that because Eastern had ac¬ 
tual knowledge of Plaintiffs’ Exhibit 7, publication in the 
Federal Register was unnecessary. Such an argument bor¬ 
ders on the absurd. It would mean that Plaintiffs’ Exhibit 
7 was a binding regulation for some pilots landing at the 
airport, but not for others; that some pilots could be fined 
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$500 for failing to conform to it, while others could not. 
The issue is whether Exhibit 7 ever became a binding fed¬ 
eral regulation. Eastern’s knowledge or lack of knowledge 
is of no moment whatever. Conceivably that argument 
could have raised some doubt before the passage of the 
Administrative Procedure Act, by reason of the language 
of Section 2 of the Federal Register Act (44 U. S. C. 
307), but since the passage of the Administrative Pro¬ 
cedure Act all doubt is removed. The requirement of pub¬ 
lication in the Federal Register is categorical and man¬ 
datory. 

In U. S . v. Morton Salt Co., 33S U. S. 632 (1950), Mr. 
Justice Jackson writing for a unanimous court, under the 
heading “Violation of the Administrative Procedure 
Act” (p. 644), dealt with the question whether a rule of the 
Federal Trade Commission had been adopted and published 
as required by the Act so as to constitute a binding federal 
regulation. The Court stated that the question for decision 
was “Have respondents been ordered to comply with pro¬ 
cedures of which they were not put on notice by publication 
in the Federal Register?” (p. 644); and after considering 
the matter published, decided that the Commission had 
fully published its rules. 

In Woods v. Benson Hotel, 75 F. Supp. 743 (D. Minn. 
1948), the District Court held that an administrative inter¬ 
pretation not published in the Federal Register failed to 
comply with the Administrative Procedure Act and was not 
binding. The Court of Appeals for the Eighth Circuit 
affirmed, 168 F. 2d 694 (Sth Cir. 1948). 

Appellees urged below that in publishing the "Wash¬ 
ington National Airport Regulation (14 CFR 570) the Ad¬ 
ministrator of Civil Aeronautics was acting under the 
"Washington National Airport Act (District of Columbia 
Code Title 7, Sec. 1301 et seq.) and not as an agency of the 
federal government. Therefore Appellees argued the Ad¬ 
ministrative Procedure Act did not apply. That argument 
is contrary to record fact. The Administrator in publish- 
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ing the regulation in question said he was doing it pursuant 
to Sections 3 and 4 of the Administrative Procedure Act, 
as well as the Washington National Airport Act (14 FR 
6247). 20 

2. Assuming Exhibit 7 was a binding federal regulation 
(which it was not), it was error to charge that a de¬ 
parture from the pattern was negligence per se. • 

The Court not only charged the jury that Plaintiffs’ 
Exhibit 7 was a binding Federal Regulation (X-2108A, 
2109A), hut also that a departure from it, unauthorized by 
the control tower, would constitute negligence per se, and 
“no further proof would be necessary” (X-2109A). This 
was error, and Eastern duly excepted (X-2122A). 

The flight path based on Plaintiffs’ Exhibit 7 for an 
approach for landing on Runway 3 requires a plane enter¬ 
ing from the northeast to go west of the field and proceed 
south of Alexandria and make a left turn to the Potomac 
River. The printed instruction (XI-2128A-4) states: ! 

20. Furthermore, it is very questionable, as we urged below, whether the 
Administrator of Civil Aeronautics had authority under the Washington Na¬ 
tional Airport Act (the act from which he claimed substantive authority, 14 
FR 6247) to enact traffic rules. That power was given to the Civil Aero¬ 
nautics Board by Section 601(a)(7) of the Civil Aeronautics Act of 1938 (49 
U. S. C. 551) and it was not until 1948 (when Public Law 872 of the Second 
Session of the Eightieth Congress added a new sub-division (c) to Section 
601) that the Board was authorized to delegate any rule-making power to the 
Administrator (U. S. Code Congressional Service, 1948, Volume 2, pp. 2261- 
2262). That was after the Administrator had “adopted” (without publishing) 
The Airman’s Guide traffic pattern. The rule-making authority of Section 2 
of the Washington National Airport Act (D. of C. Code, Title 7, Sec. 1302) 
when read with the balance of the act, appears to give the Administrator no 
authority beyond the physical limits of the airfield itself. Traffic rules govern¬ 
ing approaches lying outside the field appear to be far beyond his jurisdiction. 
Section 1 of the act lays out the geography of the field by metes and bounds. 
Section 2 confers upon the Administrator the responsibility for the “care, 
operation, maintenance and protection of the airport together with the power to 
make such rules and regulations as he may deem necessary * * 

Sec. 4 gave him power of arrest within the confines of the field and 
Sec. 7 authorized him to acquire municipal services from the State of 
Virginia. All these powers are confined to the ordinary operation and protec¬ 
tion of the ground facilities and installation. None authorizes control of air 
traffic outside the physical boundaries of the air field. Indeed the Adminis¬ 
trator appears to have recognized this in Sec. 570.3 which is headed “Aero- 
nautical activities” and which confines the regulation of aeronautical activities 
to those “in the air space above the Washington National Airport” (14 GFR 
570.3). 
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“Landing on Runway 3 

“1. Remain above 1200' until over Potomac River, 
make approach over Potomac River, make left turn 
upon passing PEPCO plant, and line up with Run¬ 
way 3.’ ’ 

This unusual flight configuration, with its long down¬ 
wind leg and the “S” turn at the PEPCO plant during a 
final approach, is at variance with the standard lefthand 
turn pattern required by Air Traffic Rule 60.18 (14 CFR 
60.18). It has no necessary relation to safety. Indeed, 
the “S” turn on final approach is contrary to safety pro¬ 
cedures. To the extent that it varies from the standard 
lefthand pattern, Plaintiffs’ Exhibit 7 is primarily for noise 
abatement. That is obvious from an inspection of the ex¬ 
hibit, and does not appear to be questioned by anyone. It 
was testified to without contradiction by three witnesses 
(Tigner, VII-151SA; Union, VIII-1653A; Stock, IX-1S32A). 

Clearly, under such circumstances (even if it were a 
binding regulation) a violation would not be negligence 
per sc. A violation might create noise over the city but it 
would not “create a hazard which the regulation was in¬ 
tended to prevent”, because the prevention of a hazard is 
not the purpose of the regulation. Noise is not a hazard. 
“The doctrine of negligence per se is one which must be 
applied cautiously, and with an eye to essential fairness.” 
Peigh v. Baltimore <& Ohio R . Co., 92 U. S. App. D. C. 198, 
204 F. 2d 391, 393 (D. C. Cir. 1953). It was not so applied 
here. The ruling of the Court below is contrary to the 
settled law of this Court. Ross v. Hartman, 78 U. S. App. 
D. C. 217, 139 F. 2d 14 (D. C. Cir. 1943), cert . denied 321 
U. S. 790 (1943); Peigh v . Baltimore & Ohio R. Co., supra; 
The Hecht Company v. Julia McLaughlin, — U. S. App. 
D. C. — (decided February 25, 1954). 

The admission of the pattern, accompanied by the in¬ 
struction, was particularly prejudicial. Without them Ap¬ 
pellees had no case (except the flimsy claim of lookout). 
The veracity of the tower operators had been under con- 
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stant attack. The pilots of the DC-4 were dead. Bridoux 
had admitted he never saw the DC-4. The jury was in¬ 
structed that if the tower had cleared the DC-4 to land, 
it was not necessary for it to go south of Alexandria 
before turning onto a base leg (X-2111A). But they were 
also told that an “unauthorized stepping out of the pat¬ 
tern * * * would be # * * negligence per se * * *” (X- 
2109A). Thus, if they found that the DC-4 had not been 
cleared to land, as they obviously did (Point 1 of this 
brief), then they were foreclosed from considering whether 
the operation of the DC-4 was negligent, or not negligent, 
as a matter of fact . They were also foreclosed from con¬ 
sidering whether non-conformity with Plaintiffs’ Exhibit 7 
had any causal relation to the accident. The rule of proxi¬ 
mate cause was charged only in the most general tcrlns 
(X-2106A, 2109A, 2110A), and was not in any way related 
to the charge of per se negligence. The jury was thus lbft 
in complete confusion as to the proper relationship between 
the violation of a regulation and the occurrence of the acci¬ 
dent. More clearly (even if the per se negligence rule had 
been applicable) it would amount to nothing unless the 
violation were the proximate cause of the accident. (Re¬ 
statement of the Law of Torts, Section 2S6.) It was stipu¬ 
lated that the DC-4 was on final approach when it was 
struck, and at that time it was on the final approach leg of 
the traffic pattern as prescribed by Plaintiffs’ Exhibit; 7. 
Any claimed violation was an accomplished fact by that 
time. The P-38 overtook it after it had been on a straight- 
in final approach for one-quarter of a mile or more. 

C. Appellees’ Unproved Charges of Concoction and Fabri¬ 
cation So Prejudiced Appellant Eastern Before the Jury 

That It Was Impossible for It to Secure a Fair Trial. 

Eastern’s captain and crew were dead—killed as a re¬ 
sult of this collision—and this grim fact placed Eastern’s 
case in the hands of the two other actors in the disaster, 
viz., Bridoux and the tower personnel. Bridoux never saw 
Eastern and consequently gave no testimony with respect 
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to it. The only evidence existing as to communication be¬ 
tween Eastern and the control tower (aside from fragments 
overheard by Lt. Shaw) was from the mouths of the tower 
personnel. There were no other living witnesses. Eastern 
was compelled to adopt their testimony, or to offer no testi¬ 
mony. Bridoux could not contradict such testimony be¬ 
cause he did not hear the transmissions. He was on a dif¬ 
ferent radio frequency. In the nature of the situation, 
therefore, that whole area of the case, dealing with com¬ 
munication between the DC-4 and the tower, was uncon¬ 
tradicted, and was also confirmed by Eastern’s actions in 
response to it. From the very day of the accident, these 
tower witnesses had unanimously exonerated Eastern of 
all blame (Tigncr statement, Eastern Ex. 5, XI-2160A; 
Union statement, Plaintiffs’ Ex. 28, XI-2158A). Obviously, 
therefore, unless Appellees could inject confusion, preju¬ 
dice, passion, and bias into the picture, the uncontradictable 
testimony of the tower witnesses would entitle Eastepfi to 
a verdict. 

The method adopted was to destroy those witnesses; 
to charge, openly, before the jury that the testimony of all 
tower witnesses was collusive; that it had been “fabricated 
and concocted”; that the flight strips were “doctored”; 
and to promise that affirmative evidence in support of these 
charges would be later adduced. When the trial closed no 
such evidence had been offered. The Trial Court, of course, 
so instructed the jury in its charge (X-2092A, 2093A), but 
the harm had been done. We are not objecting to vigorous 
cross-examination, no matter how sharp, as long as it is 
fair. We feel here that the limitations of fair cross-exam¬ 
ination were gravely exceeded, and that Eastern was preju¬ 
diced thereby. The Court’s charge could never remove 
from the jury’s minds the prejudice created by the repeti¬ 
tion of the unproved charges. 

The charges were first made during Bridoux’ cross- 
examination of Tigner, the Government employed air traffic 
controller whose uncontradicted testimony was that the 
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DC-4 had followed his instruction to the letter, and that 
he had cleared it to land. At a bench conference counsel 
for Bridoux and for Appellees told the court that the tes¬ 
timony of Tigner, and the other men in the tower “is qon- 
cocted and was concocted on November 1” (VI-1340A, 
1341A); that the flight strips (tower records of departure 
and arrival of planes) were deliberately “doctored ’ 9 (VI- 
1339A). Thereafter Tigner was cross-examined at length 
(VII-1399A to 1408A) on his written statement (Eastern 
Ex. 5, XI-2160A), and counsel stated in the presence of the 
jury that he would produce evidence to show that there was 
coordination among the tower witnesses in the preparation 
of their statements (VII-1401A). A systematic attempt was 
made, by suggestive questions, to convey to the jury, the 
impression that the tower men had met and coordinated 
with Civil Aeronautics Administration officials for the pur¬ 
pose of agreeing on a story, but it elicited only denials from 
the witness (VII-1402 to 1408A), and the court directed 
counsel to discontinue that line of interrogation (VII- 
1408A). However counsel returned to it again and again 
(VII-1528 to 1531A, 1538A). He again assured the court: in 
the presence of the jury that he was prepared to offer proof * 
of conscious fabrication (VII-1529) but he refused to fu?^ 
nish the names of the witnesses to government counsel 
(VII-1535A), and the court pointed out the serious preju¬ 
dice to Eastern (VTI-1533A). The bench colloquy at VII- 
1535 to 1537 is particularly significant. Here again “the 
questions and not the answers were what the Appellees 
thought important. The purpose of the question clearly 
was to keep persistently before the jury, the assumption of 
damaging facts which could not be proven * * *” People v. 
Mullings, 83 Cal. 138, 23 Pac. 229 (1890). ; 

About at this point the Trial Court, we believe, sensi¬ 
tive to the courtroom atmosphere, commenced to realize the 
harm being done to Eastern by these repeated charges, and 
after excusing the jury, stated “It is very serious from the 
standpoint of Eastern Air Lines’’ (VII-1533A). These 
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charges theretofore confined to the written statements had 
been imperceptibly transformed into accusations that the 
whole testimony of the witnesses on the stand had been col- 
lusively fabricated. 

But the systematic effort to prejudice Eastern did not 
stop here. During the testimony of Donovan Davis, another 
tower operator, cross-examination on the written statements 
was resumed (VIII-1581 to 1583A), and the charge of “con¬ 
coction and fabrication’’ again aired, this time by counsel 
x for Bridoux (VIII-1580 to 1583A), who was forced to admit 
that he had no evidence to support his charge, except what 
he hoped to elicit by cross-examination (VIII-15S4A). At 
this point the trial court, fearful of the effect upon the jury, 
stopped further interrogation. The bench colloquy at VIII- 
1583 to 1585A is most illuminating. 

But the reiteration of these unproved charges did not 
stop there. When Robert Union, another tower controller 
was under cross-examination (although he had previously 
been called as Appellees’ witness, IV-723 to 764A), he was 
-^►sharply attacked with charges of concoction and fabrication 
and in the presence of the jury Appellees’ counsel stated 
“It is the contention of the plaintiff that C. A. A. got all 
the tower men together and each told what they knew, and 
they then started preparing statements to blend their 
stories” (VIII-1632A). There then ensued a colloquy in 
which the words “fabricate”, “fabrication”, “conspiracy” 
and “influence” were freely employed (VTII-1633, 1634A). 
Counsel then withdrew his charge of “a specific intent to 
falsify” in favor of “the influence of other people * * * 
in the preparation of the statement” (VIII-1634A). Cross- 
examination on the latter point likewise came to naught 
(VIII-1634 to 1637A). 

The situation reached its climax, late in the trial. On 
the cross-examination of Clarence Stock, Chief of Airways 
Operation Division, C. A. A., Appellees’ counsel advised the 
court (out of the presence of the jury) “• * * I still will 
not say that there is anything intentionally done wrong 
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* * *” (IX-1847A). However he returned to the charge 
of concoction and fabrication on the testimony of Ryd- 
strom (a former tower operator), the last witness who testi¬ 
fied before the case went to the jury (X-2059 to 2073A). The 
examination of that witness was unparalleled in this long 
and hard-fought trial. Eastern had no part in it. The atten¬ 
tion of the court is especially directed to the colloquy and 
the court’s examination of this witness at X-2064 to 
2075A, all of which took place in the presence of the jury, 
with the issue of “fabrication” again stated by the court at 
X-2067A. Rydstrom was an unfortunate young man who 
had just been discharged from Perry Point Veterans Hos¬ 
pital where he was treated for severe accidental physical 
injuries, and manic depressive psychosis (X-2081, 2082A). 
He made a written statement of the accident which 
was absolutely his own, from beginning to end (X-2070A), 
but he thought Stock had made some suggestions to the 
point of impact, etc. (X-2079, 2080A), but “Mr. Stock did 
not pick out the point. It was a general mulling over” 
(X-2080A). The witness was obviously wrong about the 
point of impact. (N. B. Rydstrom did say the statements 
resulted in part from Stock’s suggestions). 

It was clear on the face of the Tigner statement (Plain¬ 
tiffs’ Exhibit 26; XI-2160A-1-6) and the Union statement 
(Eastern’s Exhibit 5; XI-2158A-1-7) that the two intro¬ 
ductory paragraphs of each were similar. These para¬ 
graphs were purely formal and standard, introducing 'the 
body and substance of the completely different statements 
which follow them. Everyone knew those paragraphs were 
alike, and that they were probably in the form prescribed 
by the CAA. It was from this innocuous point that Ap¬ 
pellees’ Counsel started and, as will be seen, built on it a 
structure of prejudice and harm to Eastern. 

Neither the Tigner statement (XI-2160A-1-6), nor the 
Union statement (XI-2158A-1-7), however, contains a word 
about the point of impact, nor about the other matters on 
which Rydstrom thought there had been discussion. Thus, 
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Appellees’ feeble efforts to build even a meager foundation 
for their ‘‘fabrication” charges failed completely, and the 
Trial Court so instructed the jury (X-2092A, 2093A). 

The prejudice of these repeated episodes led the Trial 
Court during the testimony of Rydstrom to say to Appel¬ 
lees’ counsel: 

“You are prejudicing the case of Eastern and Bridoux” 

* • • 

“You have left the inference to be drawn that the 
statements which are merely collateral for use for 
impeachment, you have left the inference that the 
witness’ testimony of the circumstances are fabrica¬ 
tions and concoctions.” (X-2076A) 

and to warn the jury and repeat: 

“I will inhibit any further inquiry on this. 

Members of the jury, this concerns only the plain¬ 
tiff and the United States. It doesn’t include the plain¬ 
tiff and the other defendants.” (X-2080A) 

• • • 

“In other words, I want to make it absolutely clear to 
you, members of the jury, that as far as you are con¬ 
cerned, you are not concerned with his testimony at 
all. It is for the benefit of the Court in relation to 
the case of the plaintiff against the United States.” 
(X-2082A) 

Confronted by this insidious innuendo and the con¬ 
tinued and persistent repetition of unsupported charges 
throughout the long trial, Eastern moved, at the close of all 
the evidence, to strike from the record (as to it) all state¬ 
ments of counsel pertaining to fabrication, concoction and 
conspiracy (X-2083A, 2084A), and further moved to strike 
all statements of counsel as to the similarity between the 
statements of the tower operators. These motions were 
denied (X-2084A). 
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In its charge, after many weeks of trial, and the testi¬ 
mony of 48 witnesses, the Trial Court sought to remove 
from the minds of the jury what it recognized as prejudice 
engendered by these repeated charges (X-2092, 2093A). The 
jury was told that these charges “like Banquo’s ghost’ 
have “been recurring in the course of this trial”; that 
although counsel first claimed the written statements were 
fabricated, and concocted (X-2092A), that charge had been 
withdrawn (X-2092, 2093A) and the jury was instructed 
to “dispel that from your minds, because counsel have said 
that there is no charge of fabrication and concoctioii or 
subornation of perjury, if you will, in this case.” (X-2092, 
2093A). 

The compelling prejudice created by these repeated 
charges in the long trial could not be neutralized or're¬ 
moved by a few words in the course of a long instruction, 
particularly after nine weeks trial . The atmosphere of 
passion and prejudice engendered by them became too fixed. 
It deprived Appellant of a fair trial. Throckmorton v. Holt, 
180 U. S. 552, 567 (1900); Knuckles v. Weather shy, 63 IT, S. 
App. D. C. 276, 277, 72 F. 2d 69, 70 (D. C. Cir. 1934); Zink- 
han v . D. of C., 50 U. S. App. D. C. 312, 314, 271 Fed. 542, 
544 (D. C. Cir. 1921); Knickerbocker Trust Co. v. Evans, 
188 Fed. 549, 567 (1st Cir. 1911); Jas. Steivart & Co. v. 
Newby, 266 Fed. 287, 295 (4th Cir. 1920); Middleton v. 
U. S., 49 F. 2d 538, 540 (8th Cir. 1931); Maytag v. Cum¬ 
mins, 260 Fed. 74, 82-83 (8th Cir. 1919). j 

The attitude of this Court in cases where incompetent 
statements have promoted passion and prejudice is well 
stated in Tlockaday v. Bed Line, 85 U. S. App. D. C.j 1, 
174 F. 2d 154 (D. C. Cir. 1949), in the following language: 


“Under our system of jurisprudence, <# * * It; is 
the duty of the court and of its officers, the counsel !of 
the parties, to prevent the jury from the consideration 
of extraneous issues, of irrelevant evidence, and of 
erroneous views of the law, to guard it against the in- 
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fluenee of passion and prejudice, and to assure to the 
litigants a fair and impartial trial. An omission by 
court or counsel to discharge this duty, or a persistent 
violation of it, is a fatal error, because it makes the 
trial unfair/ Union Pac. R. Co. v. Field, 8 Cir., 137 
F. 14, 15.” 

and see New York Central RR v. Edzvard II. Johnson, 279 
U. S. 310, 318 (1929), and Campion v. Brooks Transp. Co., 
77 U. S. App. D. C. 293,135 F. 2d 652 (D. C. Cir. 1943). 

The language of this Court in Washington & 0. D. Ry. 
Co. v. Delany, 53 U. S. App. D. C. 67, 72, 288 Fed. 421, 427 
(D. C. Cir. 1923), is particularly apposite here. While 
that case dealt with conduct of counsel in his summation to 
the jury the observations made are strikingly applicable 
to the situation at bar: 

“Remarks of the kind to which defendant’s counsel 
takes exception should never be made, unless supported 
by evidence admitted by the court. Unwarranted state¬ 
ments tend to misrepresent the facts, and are not com¬ 
mendable, inasmuch as attorneys are officers of the 
court, and it is their bounden duty to do nothing and 
to say nothing which may interfere with the orderly 
administration of justice as prescribed by law. 

“* # * Statements not warranted by the evidence 
are not likely to excite the passion or prejudices of a 
judge, who by training, education, and experience is 
on his guard against them. Such statements, however, 
when made to a jury, unlearned as to the rules of evi¬ 
dence, unaccustomed to the evaluation of evidence, and 
more open to the influence of gratuitous remarks, en¬ 
danger an impartial verdict, a consummation which 
should be as distasteful to every member of the bar as 
it is to the judge on the bench. # 

“When such a slip is made, however, counsel after 
his attention is called to it, should frankly and promptly 
counteract its influence and return to the straight path 
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marked out by the ethics of his chosen profession. If 
counsel does that, and the court promptly instructs the 
jury to disregard the unjustified statements, it cannot 
well be assumed that the jury took no heed of the with¬ 
drawal and disobeyed the positive mandate of the court. 
Talmage v. Smith, 101 Mich. 370-374, 59 N. W. 656, 45 
Ann. St. Rep. 414; Tunnicliffe v. Bay Cities Consol. Ry. 
Co., 107 Mich. 261-264, 65 N. W. 226. 

“Where counsel persists in making statements, un¬ 
supported by the evidence and designed to prejudice 
the ease of his opponent, where he makes a withdrawal 
only to repeat the offense as to other matters not in 
evidence, and thereby indicates lack of good faith and 
a purpose to mislead and bias the jury, we are not pre¬ 
pared to say that repeated withdrawals and repeated 
instructions would avail to remedy the evil done.” ; 

D. Eastern Was Gravely Prejudiced by the Fact That the 
Jury Heard All the Evidence in the Non-jury Case. 
Appellees’ Evidence of Fault on the Part of the Tower 
Was Imputed by the Jury to Eastern. 

There were many good theoretical reasons for trying 
the non-jury cases against the U. S. and the jury case 
against Eastern, together. But in practice the arrangement 
worked grave prejudice to Eastern. I 

The cases involved the same accident, and large areas 
of identical fact. U. S . v . Yellow Cab, 340 U. S. 543 (1951) 
had removed the procedural difficulties and undoubtedly 
considerations of economy suggest that the cases be tried 
together. That is exactly what occurred here when the 
parties consented to this consolidated trial. But their con¬ 
sent was to the traditional “fair trial” which is assured to 
all litigants, not to the kind of a trial which this one turned 
out to be. The case at bar is a perfect example of a situa¬ 
tion in which jury and non-jury cases should not be tried 
together. The trial court so remarked (VI-1289A).^/^ 
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(ywe believe we have shown above the unsuccessful effort 
of the Trial Judge to remove the blot of “fabrication and 
concoction” from the jury’s mind, and his ruling (in which 
Appellees acquiesced) that it had nothing to do with Eastern 
(X-2080A, 2082A). But all of the evidence adduced by the 
Appellees in support of their case against the United States 
was heard by this jury.^Great segments of the evidence 
had no materiality or relevancy^whatever in respect of 
Appellees’ case against Eastern$rAppellees’ case against 
the United States was a sharp and bitter assault on the 
operation of the control tower, and upon the honesty and 
integrity of the air traffic controllers. Indeed in his open¬ 
ing statement Appellees’ counsel promised the court and 
jury that he would show that the tower personnel was so 
careless and inattentive to their duties that they cleared 
two planes to land upon the same runway at the same time 
(1-63A, 64A), and that is exactly what Appellees set 
out to do. Now if the tower did clear two planes to land on 
the same runway at the same time obviously that fact would 
not implicate Eastern. Those same tower witnesses (the 
only witnesses in a position to implicate Eastern) exon¬ 
erated Eastern from all blame, and testimony in this re¬ 
spect was uncontradicted. However, every shred of evi¬ 
dence adduced by the Appellees to establish its case against 
the Government was heard by the jury. Every witness was 
seen by the jury. The repeated exchanges between Appel¬ 
lees’ and G^rernment counsel all took place in the presence 
of the juryJyThe innumerable bench conferences requested 
by Appellees’ counsel or Government counsel on matters 
exclusively pertaining to their own case could not but have 
influenced the jury in a manner and to a degree which can¬ 
not be measured. 

Glen Tigner was on the witness stand for four solid 
days. During a long and bitter cross-examination there 
were repeated episodes of acrimony between counsel. The 
same was true, though to a lesser degree, during the exami¬ 
nation of the other tower witnesses, Davis, Union and 
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Seltzer; and also during the examination of Stock. As far 
as Appellant Eastern is concerned neither Tigner, nor any 
other tower witness had any motive whatsoever, other than 
the truth, for exonerating Eastern. It necessarily follows 
from the verdict that the jury disbelieved the tower wit¬ 
nesses to the extent that their testimony was in conflict 
with that of Bridoux. There was no warrant in the evi¬ 
dence for disbelieving them on the transmissions to the 
DC-4 because (1) that testimony was uncontradicted,; and 
corroborated, and (2) there was no other evidence upon 
which Eastern could be held liable. 

Thus we say that Eastern, an innocent party in 
the bitter controversy between Appellees and the United 
States, was gravely prejudiced by the unanticipated course 
which this trial took; and that all fault which Appellees 
charged against the Government witnesses were uncon¬ 
sciously imputed by the jury to Eastern. j 

III. THE JURY FINDING THAT THIS COLLISION OC¬ 
CURRED IN THE DISTRICT OF COLUMBIA IS (1) 
CONTRARY TO APPELLEES’ OWN EXPERT TES¬ 
TIMONY, (2) CONTRARY TO THE CONCEDED 
PHYSICAL FACTS AND SCIENTIFIC LAWS, AND 
(3) CONTRARY TO THE WEIGHT OF THE EYE 
WITNESS TESTIMONY. 

If this Court should decide that the Appellant is 
neither entitled to judgment n. o. v. nor to a new trial, then 
the Court must hold under the evidence that the collision 
occurred in Virginia. 

On this record the Trial Court should have ruled as 
a matter of law that this collision occurred in the Com¬ 
monwealth of Virginia and removed that issue from the 
jury’s consideration. We make this statement because the 
verdict is contrary to the weight of the evidence; further, 
because Appellees’ expert, Professor Perkins, did not 
testify that the collision occurred in the District of Col¬ 
umbia; and, also, when his opinion is applied to the con- 
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ceded physical facts, it follows with mathematical and 
scientific certainty that the collision occurred in Virginia. 

The Trial Judge in deciding the case against the United 
States said that Professor Perkins, Appellees’ expert wit¬ 
ness, was “skilled in the science of aerodynamics” (I-45A), 
and we have no doubt that he was, as was also Mr. Rhode, 
Assistant Research Director for the National Advisory 
Committee on Aeronautics, the Government expert (VIII- 
1665A). But although the District Judge found in the Tort 
Claims Act case that the collision occurred in the District 
of Columbia, Professor Perkins nowhere testified that it 
occurred there. Mr. Rhode testified it occurred in Virginia 
(VIII-1695 to 1697A); but at the moment we confine our¬ 
selves to Professor Perkins’ testimony and show that it 
affords no basis for the finding; and in any event was in¬ 
competent because based in part on facts not in the Record. 

Stripped to its essentials the Perkins testimony comes 
to this: based upon a hypothetical question containing five 
assumptions, Professor Perkins expressed the opinion that 
the “over all horizontal advance” of the forward section 
of the DC-4 after the tail section separated from it (IV- 
770A) was 700 feet (IV-770A) if the 25 m. p. h. northeast 
wind be disregarded, and 600 feet if the effect of the wind 
be considered (IV-771A). He specifically disclaimed any 
intention of testifying how far it travelled from the place 
of collision (IV-800, 801A). The point where the impact oc¬ 
curred “is up to you people to decide” (IV-814A). His 600 
feet opinion was, from the time the tail separated, not 
“from the time and place of impact” (IV-801A), and he 
made no assumption as to the place of collision nor as to 
how long the planes were in contact in the collision (IV- 
799); although if they were in contact (before separation) 
for one second, they would have travelled a horizontal dis¬ 
tance of 190 feet, before the tail came off (IV-799). 

The P-38 came down on the left-hand top of the DC-4, 
and its propeller cut into the fuselage (like an electric fan 
cutting into a metallic cylinder) bending the cut edges in- 
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ward on the left side and outward on the right side (Photo¬ 
graphs, left side Plaintiffs’ Ex. 22L, X-2148A, iright 
side Ex. 22K, 2147A; and see Pahl, V-981A, 982A). j This 
cutting operation and the subsequent break obviously re¬ 
quired a perceptible interval of seconds, while the planes 
continued to advance. j 

Since the forward section of the DC-4 was found in 
the water 815' northeast of the Virginia shore, on a line 
parallel to Punway 3 (IX-1923A), it was Appellees’ theory 
that Professor Perkins’ testimony must be accepted as put¬ 
ting the collision 600 feet back, i.e., over water, 215' feet 
from the Virginia shore. But giving Appellees the benefit 
of every inference, Professor Perkins’ 600 feet distance 
was from the time of separation, not of impact. 

Concededly, the jurisdiction in which the tail separated 
does not determine the applicable death statute. That (as 
the Trial Court charged) (X-2117A) is determined by the 
jurisdiction in which the accident (impact) occurred. Under 
Appellees’ theory (subtracting 600 feet from 815 feet), the 
tail section broke off 215 feet out from the shoreline. But at 
the speed on which Professor Perkins based his opinion 
(130 m. p. h.), if the interval between impact and separa¬ 
tion was one second, there would have been a difference of 
190 feet, and if two seconds, a difference of 380 feet. 
Clearly, therefore, under such circumstances, and in view 
of the small geographical area involved, accepting Pro¬ 
fessor Perkins’ testimony in the light most favorable to 
the Appellees, it failed to establish a basis upon which a 
finding could be made that the accident occurred within the 
District of Columbia. 

The basis of Professor Perkins’ 600 feet estimate is a 
simple composite of the laws of gravity and inertia; (V- 
954A). It is a conceded scientific law that an inert bomb, 
or a stone, dropped from a plane going 130 m. p. h. at an 
altitude of 300 feet will travel a horizontal distance of 840 
feet before it hits the ground; and the witness so testified, 
all agreeing that there would be certain variables for wind, 
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etc. (V-929A). 21 His explanation of why the forward end 
of the DC-4 (with 4 motors roaring) did not follow that 
law, was that as soon as the tail came off, the plane went 
out of balance and it rotated, nose down, forward, thus 
reducing its forward horizontal flight (V-947, 948A). 

Now with this foundation from Appellees’ own expert 
we turn to the conceded physical facts. 

It was stipulated (IX-1923 to 1928A) that the parts, 
wreckage, and debris described in the footnote 22 fell from 


21. This distance of 840 feet is 240 feet more than the distance which Pro¬ 
fessor Perkins said the forward end of the DC-4, going 130 m.p.h. with four 
motors roaring, travelled (V-929A). An inert bomb has no thrust of its own 
and the forward section of the DC-4 had (V-930A). Note also that the tail 
section of the DC-4, with no motors, stabilized itself, rolled over and landed on 
the Virginia shore (II-353A). 

22. 1. Two DC-4 passenger seats and an upper cabin panel with reading 
lights and call signal switches (Item 1, on Eastern Exbts. 10 and 10-A) found 
on land 46 yards south of Pole 1 on the east side of Mt. Vernon Highway 
(XI-2162, 2163A). 

2. Seventy-two (72) feet west of the highway and near the railroad yard 
fence was found a section of the forward bulkhead of the DC-4 (Item 4, 
Eastern Exbts. 10 and 10-A) (XI-2162, 2163A). 

3. A four foot section of a large duct of the DC-4 was found 45 feet south 
of Pole 2 on the west side of the highway (Item 5, Eastern Exbts. 10 and 10-A) 
(XI-2162, 2163A). 

4. A large piece of paneling, with insulation, was found 80 feet west of the 
highway (Item 8 Eastern Exbts. 10 and 10-A) (XI-2162, 2163A). 

5. An 8' x 8' section of overhead paneling was found west of the highway 
near Pole 3 (Item 12, idem) (XI-2162, 2163A). 

6. Fifty-seven (57) feet west of the highway was found an 8' x 10' section 
of paneling (Item 15, idem) (XI-2162, 2163A). 

7. Oxygen bottle holder, arm rests, large sections of fuselage, and other 
wreckage were also found in and around the highway (XI-2163A). 

The seven items of DC-4 wreckage tabulated above have been selected from 
the fifteen items numerated on Eastern Exhibits 10 and 10-A. In addition we 
direct the court’s attention to the following uncontradictcd physical facts, all 
established by stipulation or evidence: 

8. The tail section of the DC-4 came to rest on the west bank of the 
Potomac, while the forward section was found under water 815 feet from the 
west bank in an extension of Runway 3 (IX-1923A, 1924A). 

9. Suitcases, little pieces of metal, shoes and other objects fell on the high¬ 
way and to the west of the highway, so much so that Sgt. Green had to drive 
around the fallen objects which littered the highway (Hester (VI-1099A) ; 
Green (VI-1131, 1132A). Passenger scats and other wreckage fell within the 
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the DC-4 and landed in the Slate of Virginia, at the points 
shown on Eastern Exhibits 10 and 10-A (XI-2162, 2163A, 
the latter exhibit is incorrectly described as Eastern Ex¬ 
hibit 11-A at XI-2163A). 

It will be remembered that the stipulated fact is 
that the DC-4 was at 300 feet altitude on final approach 
for runway 3 (compass heading 30°) when it was struck 
(I-21A). Its speed is agreed at 130 miles per hour. Prof. 
Perkins’ testimony is that a bomb or stone dropped from 
such a plane (in a vacuum) will move horizontally forward 
840 feet in the flight path of the plane (V-929, 930A, 945A) 
on a known trajectory (945A). Even under atmospheric 
conditions, the resistance to a heavy object is negligible 
(V-946A). 

Manifestly, if these simple laws of physics testified 
to by Appellees’ expert, and conceded by all, be applied 
to the objects which fell from the DC-4 into the Common¬ 
wealth of Virginia, it follows with the compulsion of logic, 
and with mathematical certainty that those objects left the 
DC-4 while it was over the territory of Virginia; and that 
they traveled forward in the approximate flight path for a 
distance of 840 feet before they landed. Whatever effect, 
if any, the atmosphere may have had, may be disregarded 
because all pieces fell on land (in Virginia). The exact 
positions of many of them are pinpointed on both sides of 
the Mt. Vernon Highway, and in the Potomac yards,: on 
Eastern Exhibits 10 and 10-A which appear at pages 2162A 
and 2163A of Volume XI of the Appendix. The position 
of the others is as indicated in the Appendix at the end of 
this brief. 


Potomac yards (Heislup (VI-1209A)). Pieces of metal and wreckage from 
the DC-4 “clanged” audibly under the car driven by the witness Mayer on 
Memorial Highway and he had to steer around it (VI-1223, 1224A). The 
witness Lowery, a railroad employee in the Potomac Yards, had to run into a 
building for protection against the falling wreckage (VI-1165A), as did also 
the witness Tesh (VIII-1756A) ; and the witness Tesh picked up in the Potomac 
yards a piece of metal that looked like a vacuum bottle about 1/16th of an inch 
thick, 2 or 3 feet long—“it looked like a bomb to me” and it weighed about 10 
pounds (VIII-1756, 17S7A). ! 
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Thus on the foundation laid by Appellees’ own expert, 
whether the 840 feet be plus or minus, 23 these heavy objects 
traveled horizontally forward after leaving the DC-4 on 
the stipulated 30° heading the plane was flying and landed 
on the ground in Virginia. They could not leave the plane 
until at, or after, the collision. Therefore it is incontro- 
vertibly established on Appellees’ own expert testimony, 
and the conceded physical facts, that the collision occurred 
over the land of the Commonwealth of Virginia. 

If it be said that there was eyewitness testimony to the 
contrary (Fuller I-152A; Ihrig II-293A; Cope IV-667A, 
668A; and Longstreth II-326A, upon which the District 
Judge relied below 1-45A) then such testimony is contrary 
to the physical facts and conceded scientific principles. It is 
incredible as a matter of law, and raises no issue of fact. It 
is not substantial evidence on a motion for the direction 
of a verdict. It is no evidence at all and raises no issue of 
fact. 

This principle is supported by an overwhelming volume 
of authorities which were lucidly reviewed by Judge Miller 
in his dissenting opinion in Baltimore & Ohio R. Co . v. 
Post-om y 85 U. S. App. D. C. 207, 177 F. 2d 53 (D. C. Cir. 
1949), where quoting from various cases he said: 

“ * # . Nevertheless any testimony which is con¬ 

tradicted by clearly proved and uncontrovertible physi¬ 
cal facts must be rejected.’ (p. 59) 

* *. It is undoubtedly the law that, if the physical 
facts positively contradict the testimony of a witness, 
that testimony is not to be credited by a court or 
jury. * # •’ 

‘Evidence which cannot possibly be true is not sub¬ 
stantial evidence.’ 


23. Prof. Perkins in estimating the horizontal advance of the forward section 
of the DC-4 reduced his 700 foot estimate to 600 feet (14 2/7% reduction) to 
compensate for the 25 mile per hour northeast wind. Our 840 feet if reduced 
by the same amount becomes 720 feet, which leaves the fact and the conclusion 
unchanged, i.e., that the collision occurred in Virginia. 
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‘The rule is likewise settled that “when the testi¬ 
mony of a witness is positively contradicted by the 
physical facts, neither the court nor the jury can be 
permitted to credit it”.’ (p. 60) 

‘ • * * if the admitted physical facts, whether cor¬ 
roborated by testimony of those who saw the accident 
or not, are so contradictory of the testimony of other 
witnesses as to how or where an accident occurred, a 
verdict based upon that testimony will be deemed by 
this court to be flagrantly against the evidence.’ ” (pp. 
60-61) 

The cases cited in Judge Miller’s dissent are all to the 
same effect, and see also the following: Sevenson v. Mut. 
Life Ins. Co., 87 F. 2d 441, 445 (8th Cir. 1937); Hunter v. 
N. Y. 0. <& W. RR. Co., 116 N. Y. 615, 23 N. E. 9 (1889); 
Hudson v. R. W. & 0. RR. Co., 145 N. Y. 408, 40 N. E. 8 
(1895); Ileink v. Lewis, 84 Neb. 705,131 N. W. 1051 (1911); 
Varnum v. U. P. RR. Co., 112 Neb. 340, 199 N. W. 1503 
(1924). 

Mr. Rhode, the Government expert, testified that the 
collision occurred in Virginia, 555 feet back, on a heading 
of 200° from where the tail section of the DC-4 came to rest 
on the Virginia shore (VIII-1695A). He based his conclu¬ 
sions on a study made at the Langley Field Laboratories 
(VIII-1698) of the National Advisory Committee on Aero¬ 
nautics (VIII-1665A). A model of the tail section of the 
DC-4 was made, with various elevator and rudder settings 
(VIII-1698A), with a piece cut out to represent the 18-foot 
section torn from the tail section of the ill-fated plane 
(VIII-1699A), and all conditions simulated (VIII-1702A), 
and that model was catapulted (VIII-1700 to 1702A) a great 
number of times (VTII-1734A) at proper speeds to deter¬ 
mine the actual conduct of the tail section under the condi¬ 
tions (VIII-1698 to 1704A), and the performance of the 
model in these experiments agreed with the paper calcula¬ 
tions made two years before (VIII-1705A). 
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Moreover, Professor Perkins admitted upon cross- 
examination that his opinion and conclusions were based, 
in part, on matters not put to him in the hypothetical ques¬ 
tion, nor, indeed, stated in the record itself. In order to 
express his opinion, he had to have the center of gravity 
of the forward end of the DC-4, and that was nowhere in 
the hypothetical question or in the Record (IV-804A). He 
also had to have the weight of the forward section of the 
DC-4, and that also was nowhere in the Record (IV-805A, 
806A). He had to make an assumption, basic in all his 
computations, that the “thrust” of the forward end of the 
DC-4 was equal to its “drag”, and that is nowhere in the 
Record (V-920A to 922A). 

Appellant duly moved to strike the opinions and con¬ 
clusions of Professor Perkins upon this ground (V-970A) 
and the motion was not granted. 

The eyewitness testimony consisted of the state¬ 
ments of 15 persons. Ten of these were called by the 
United States or Eastern and testified unequivocally that 
the collision between the two planes occurred over land 
(Commonwealth of Virginia). One witness called by Appel¬ 
lees (Union) testified similarly that the collision occurred 
in Virginia and 4 witnesses (Fuller, Ihrig, Cope and Long- 
streth) testified that the collision occurred over the water 
(District of Columbia). To assist this court in a better 
understanding of the point of observation of these above 
witnesses and their testimony as to where the collision oc¬ 
curred, Appellee has prepared a chart which will be found 
in the Appendix at the end of this brief. This chart con¬ 
tains a synopsis of the testimony of every eyewitness who 
testified at the trial on the situs of the accident. As will be 
seen from the testimony and from the chart, 4 witnesses did 
testify on behalf of Appellees that the collision occurred 
over water. The testimony of these witnesses is found upon 
examination, however, to be based either upon conclusions 
which were reached without a satisfactory basis of fact, 
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or as in the case of Cope to be so incredible and impossible 
that the testimony of Appellees’ eyewitnesses on situs is 
entirely without substance and against the overwhelming 
weight of the other eyewitness testimony which was cor¬ 
roborated by uncontradicted physical facts. 

Longstreth, as appears from Appellant’s situs chart 
was a passenger in a car southbound on the boulevard. At 
the time of the accident he thought it occurred over the 
road. Thereafter he projected the road he was traveling 
upon, up and beyond a hill facing him and concluded the 
accident had occurred over water. Cope who was also 
traveling south on the boulevard stated that the accident 
occurred 200-300' north and 200-300' cast of the Sailing 
Marina boathouse at a place far removed from the scene of 
the accident as testified to by all of the other witnesses, and 
at a place which was entirely incredible and impossible. 
Fuller, a passenger in a plane waiting to take off from the 
south end of the airport placed a mark on Plaintiffs’ Ex. 
8 indicating where he believed the point of impact oc¬ 
curred, which was over the water, but he testified that at 
the time he was not looking at either land or water; con¬ 
ceding that his point of impact could be plus or minus 500'. 
His testimony likewise was without substance on the point 
of impact. Ihrig, another passenger in the same plane like¬ 
wise stated as his conclusion that the collision occurred over 
water but conceded that he had no point of reference; to 
determine whether the accident had occurred over land or 
water and from where he was seated he could not gee 
whether it happened over land or water. This then con¬ 
stituted all of Appellees’ visual eye-witness testimony con¬ 
cerning the situs of the accident. Only one of these wit¬ 
nesses contended that he was actually able to place the ac¬ 
cident by virtue of visual landmarks, the witness Cope and 
his observation of the place where the collision occurred 
placed it at an incredible and impossible locale. 

On the other hand, the testimony of the railroad em¬ 
ployees in the freight yards over which the DC-4 was or had 
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passed and who were, because of their position, in the best 
possible position to see the accident vividly demonstrated 
that the collision between the aircraft had occurred over 
land and in the vicinity of the yards west of the boulevard. 
Likewise the men in the tower whose duty it was to observe 
and bring in the two planes placed the accident in Virginia. 
Of the remaining situs witnesses, it is true that several 
did place the accident over the water but this testimony was 
incredible and was overwhelmingly contradicted by the 
great weight of the other eyewitness testimony. Human 
experience has taught us that some persons will see the 
same event entirely differently than others. While it is 
true that usually this requires an adjudication of the fac¬ 
tual issue, this is not the case where the party who has the 
burden of proof fails to carry the same or where the over¬ 
whelming weight of the testimony is so contrary and as here 
preponderates in favor of a defendant. 

The Appellant believes that it has conclusively shown 
that under the evidence the collision occurred in Virginia 
and that being so, the necessary modifications, if any, of 
the judgments must be made in which the said judgments 
would be limited as provided by the law of Virginia to the 
amount of $15,000.00 in each case. 
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CONCLUSION. 

! 

The Appellant’s Motion for Judgment N. 0. V. should 
have been granted. The judgments below should be re¬ 
versed and the cases remanded with directions to enter 
judgments for Eastern Air Lines, Inc. Alternatively,! the 
judgments below should be reversed and a new trial or¬ 
dered. Otherwise, the judgment in No. 11,992 should be 
modified by reduction to $15,000.00 since the collision oc¬ 
curred in Virginia. 


Joseph W. Henderson, 

1910 Packard Building, | 
Philadelphia, Pa., 

Richard W. Galiher, 

636 Woodward Building, j 
Washington, D. C., 
Attorneys for Appellant, 
Eastern Air Lines, Inc . 

John M. Aherne, 

Robert F. Ewald, 

Robert E. Jones, ; 

Of Counsel . 
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EASTERN’S APPENDIX. 

Witness 

Point of Observation 

Testimony 

Tozvcr Personnel 

Glen Tigner 

Tower 

Accident over land, between high¬ 
way and shoreline (VI-1288A) 

Robert Union 

Railroad Employees 

Tower 

Accident over land (IV-732A, 
747A); west of highway (IV- 
734A) 

L. J. Grimsley 

R. F. & P. (Potomac yards) 
freight yards, looking out win¬ 
dow of mill, facing northeast 
(VIII-1735A) 

Over land, 100' west or northwest 
of pumphouse; luggage scattered 
inside of railroad fence on railroad 
property (VI11-1740A) ; flare, 
parts of wing, pillows (VIII- 
1741 A) ; impact mark of tail of 
plane on small trees located be¬ 
tween highway and shore line ob¬ 
served by him (VIII-1742A- 
1743A) 

G. E. Tesh 

Between Tracks No. 34 & 35 
(VIII-1747A) 400' from crash 
(VIII-1756A) 

Accident occurred over swamp be¬ 
tween stock pen road & Blvd. 
(VIII-1755A) 

W. R. Lowery 

30-40' south of stock pen (VI- 
1154A) 

150' south of stock pen (VI- 
1196A) 

Collision occurred over freight 
yards vicinity of pumping station 
(VI-1157A) 

John P. Heislup 

Witnesses Driving 

Southeast part of yards, south 
of the Eastern plane (VI- 
1213A) 

Two bodies on eastern side of Blvd. 
(VI-1204A), seats, debris within 
railroad yard (VI-1209A); on 
chart witness marks point of col¬ 
lision over land (VI-1205A) 

On or in Vicinity 
of Blvd. 

Wm. 0. Wylie 

Seated in parked truck, right- 
hand side of Mt. Vernon Blvd. 
300-500 yards south of airport 
(V-1028A) 

Collision occurred to right (east) 
of Mt. Vernon Blvd. (V-1039A). 
Collision occurred over land (V- 
1085A-1086A) 

T. G. Williams 

Standing west of Blvd. (VI- 
1239 A-1243 A) facing south 

Clothing between highway and 
shoreline (VI-1247A); collision 
occurred over land, witness marked 
map (VI-1241A) 

J. J. Hester 

Passenger in car proceeding 
north on Blvd. (VI-1093A) be¬ 
tween Alexandria & airport (VI- 
1094A) 

Collision occurred over land be¬ 
tween Potomac Yards fence and 
highway (VI-1096A), debris on 
and west of highway (VI-1100A) 


Witness 

Point of Observation 

Testimony 

C. L. Green 

Driving car north on Blvd. (VI- 
1128 A) y 2 mile from collision 
(VI-1129A) 

Collision occurred over freight 
yards (VI-1130A)^ debris along 
highway (VI-1131 A), maneuvered 
car to avoid debris; collision oc¬ 
curred left of road (VI-1132A, 
1140A) 

J. D. Mayor 

Driving north on Blvd. (VI- 
1220A) 

Impact directly over right side of 
road (VI-1223A) ; idebris on road 
(VI-1223A) 

W. Longstreth 

Passenger in car on Blvd., 
southbound (11-321 A) 

Drew a line to top of hill of the 
road upon which he: was driving & 
said collision occurred above top of 
hill & beyond (II-326A). Placed 
point of impact on map at point 
over water. This observed point of 
impact was based upon projection 
of line to the hill i(II-329-332A). 
Tail twisted away ^nd fell like a 
bomb going down (II-344A). At 
time of accident thought it hap¬ 
pened over road (II-344A) 

C. D. Cope 

Witness in Amer¬ 
ican Airlines Plane 
at Southern End of 
Runway if 3 

Driving car south on Blvd. (IV- 
663A) 

N. & E. of boathouse of Sailing 
Marina (IV-668A) 200'-300' north 
& 200'-300' cast (IV-670A) 

E. Fuller 

Passenger in Amer. Airlines 
plane waiting to take off from 
south end of airport (1-148A) 

Drew flight paths of 1 DC-4 & P-38 
and put an X on a chart (Plaintiffs' 
Ex. #8) where he believes point 
of impact occurred (I-154A-155A); 
but testified he wasn’t looking at 
either land or water (I-170A) 
(173A), and had no reference 
point with respect to land or water 
until after the accident occurred 
(I-172A). His point of impact 
could be plus or minus 500' (I- 
168A) 

O. L. Ihrig 

Passenger in Amer. Airlines 
plane waiting to take off from 
south end of airport (II-292A) 
Plane facing southeast (II- 
303A) 

Witness concludes collision oc¬ 
curred over water (11-295-296A) 
but looking at sky, had no point of 
reference to determine whether over 
land or water (11-301 A) * could not 


see whether collision over land or 
water (II-301A) 




Definitions 


Air Route Traffic Control Center (ATC)—“A facility established by 
competent authority to provide adequate supervision of air traffic within a 
specified control area’' (Ct. Ex. 1, p. 3). It is concerned only with the 
control of instrument flight rules, traffic operating under the civil airways or 
within control areas, between the cities, rather than at specific terminals or 
airports, as the control tower is” (Seltzer I-190A). 

Air Traffic —“Aircraft in operation anywhere in the airspace and on that 
area of an airport normally used for the movement of aircraft” (Ct. Ex. 1, 
P- 3). 

Air Traffic Clearance —“Authorizations by air traffic control, for the 
purpose of preventing collision between known aircraft, for an aircraft to 
proceed under specified traffic conditions within a control zone or control 
area” (Ct Ex. 1, p. 3). 

Air Trafifc Control—“A service operated by appropriate authority to 
promote the safe, orderly, and expeditious flow of air traffic” (Ct. Ex. 1, 
P. 3). 

Air Traffic Controller—“A person responsible for providing air traffic 
control service” (Ct. Ex. 1, p. 3). 

ANC Manual —“A manual of air traffic operation procedures for the 
control of air traffic” (X-2029A). 

Approach Procedure —“An approach procedure consists of downwind leg 
and base leg and final leg * * *” (Union VIII-1650A). 

Base Leg —“That part of the approach procedure in which the flight path 
is perpendicular to the end of the runway (in use)” (Hartzog IX-1905A). 

Clearance to Enter Traffic Pattern —“The clearance to enter traffic 
pattern is issued to a pilot whenever it is desired that the aircraft approach 
the landing area in accordance with current traffic patterns * * *. (It) should 
not be confused with the clearance to land since the former is issued when 
the aircraft is some distance from the field and traffic conditions will not 
permit the issuance of a clearance to land” (Ct. Ex. 1, p. 65, VII-1501A). 

Control Area —“An airspace of defined dimensions, designated by the Ad¬ 
ministrator, extending upwards from an altitude of 700 feet above the sur¬ 
face, within which air traffic control is exercised” (Ct. Ex. 1, p. 4). 

Control Tower —A point of observation and communication (usually ele¬ 
vated) at an airport from which air traffic control is exercised. It includes 
the following positions, each manned by an air traffic controller: 


“A** Position —The local control position which controls all air traffic 
in the vicinity of the airport, landings and take offs (Seltzer I-186A). 

“B” position —The “flight data” position which acts as liason between 
air route traffic control center and the control tower (Seltzer I-189A). 

"C” position —The approach control position. This controller handles 
the approach and landing procedure of arriving instrument flight traffic 
. after it has transferred from the air route traffic control center to the 
tower (Seltzer I-206A). 

“D” position—The “ground” control position. This controller con¬ 
trols the movement of all ground traffic, both planes and vehicles, on the 
surface of the airport (Seltzer I-204A). 

Control Zone —“An airspace of defined dimensions, designated by the 
Administrator, extending upwards from the surface to include one or more 
airports, and within which rules additional to those governing flight in control 
areas apply for the protection of air traffic” (Ct. Ex. 1, p. 4). 

Controlled Airport —An airport at which air traffic control is exercised 
(X-2039A). 

Final Approach —The final phase of approach procedure during which 
the plane is lined up with the runway designated by the tower. 

IFR—The symbol used to designate “instrument flight rules” (Ct. Ex. 
1, P. 4). 

Instrument Flight Rules —Air traffic rules governing the flight of 
planes when not flying visual flight rules (14 CFR 60.40-49; I-192A). 

Landing Instructions —The “information that is given to the aircraft 
as he is approaching an airport so that he may fly around an airport in 
accordance with the flow of traffic and plan his landing for a certain runway, 
and does not give landing clearance” (Union VIII-1620A). 

Radio Frequencies— 118.3 m.c. primary approach control frequency. 

119.1 m.c. primary local control frequency. 

121.9 m.c. basic ground control frequency. 

126.18 m.c. military or Baker Channel frequency. 

121.5 m.c. emergency channel frequency. 

(Seltzer I-215A-216A; Tigner VI-1264A, 126SA) 

Uncontrolled Airport —An airport having no air traffic controller, and 
at which aircraft landing and taking off follow established flight paths (Rentzel 
X-2042A). 

VFR—“The symbol used to designate visual flight rules” (Ct. Ex. 1, 
P- 5). 

Visual Flight Rules —The air traffic rules governing a flight which is 
flown visually, as distinguished from on instruments (14 CFR 60.10-60.33). 
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PETITION FOR REHEARING EN BANC OR BY ORIGINAL 
DIVISION, AND REASONS THEREFOR 

Comes now the appellant and petitions the Court to 
grant a rehearing of this cause by the Court en banc, or 
alternatively bv the original division. 

Said petition is directed to so much of this Court’s 
judgment of September 20, 1956 on remand from the 
United States Supreme Court, as (1) affirmed the 
District Court’s denial of appellant’s motion to set aside 
the verdict and for a new trial made upon the grounds 
that the verdict is against the clear weight of the evi¬ 
dence, was based on passion, prejudice, sympathy and 
emotion, and that a miscarriage of justice will result 
therefrom; and (2) affirmed the ruling of the trial court 
admitting into evidence, as a binding Federal Regulation, 
the approach and landing pattern of the Washington Na¬ 
tional Airport, and instructing the jury that an unau¬ 
thorized deviation therefrom w r ould constitute negligence 
per se, notwithstanding the conceded fact that the pattern 
had not been adopted in the manner required by the Fed¬ 
eral Administrative Procedure Act, had never been pub- 
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lished in the Federal Register, and that the ruling that it 
was is contrary to the Ninth Circuit case of Botch v. U. S. 
208 F. 2d 244, 250; 212 F. 2d 280. 

A full statement of the factual situation underlying 
these cases is found in the opinions of this Court reported 
in 95 U. S. App. D. C. 189; 221 F. 2d 62 (1955); in the 
Supreme Court per curiam decisions reported in 350 U. S. 
907 and 962; and in the most recent opinion of this Court 
dated September 20, 1956. The opinions of this Court and 
the per curiam decisions of the Supreme Court are set 
forth in the Appendix to this petition. 

This litigation has had a long, tortuous, and unusual 
course. It has received two full arguments before the 
same division of this Court. Two rehearing petitions have 
been addressed to the full bench by others than this 
appellant. Numerous motions have been filed. Eric Rios 
Bridoux, the Bolivian pilot who flew his plane into the 
Eastern airliner, was exonerated by the same jury which 
held this appellant liable, and appellees did not appeal 
from the judgment in his favor. The United States, 
defendant in the companion Tort Claims Act cases which 
were tried simultaneously with the jury cases against 
Eastern and Bridoux, has been held liable and judgment 
against it has been affirmed by this Court and by the 
Supreme Court of the United States. The first time the 
cases were before this Court the judgments against appel¬ 
lant were reversed, and the cases remanded for a new 
trial. The judgments against United States were affirmed. 
On certiorari to the United States Supreme Court the 
judgments against United States were affirmed, but the 
judgments of reversal in favor of this appellant were 
summarily reversed, simultaneous with the grant of cer¬ 
tiorari. On rehearing the Supreme Court modified its 
order of reversal and remanded the cases to this Court 
for decision on the unresolved and previously undecided 
issues. As of now, the only controversy (on liability) 
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remaining is that existing between appellees and appel¬ 
lant. 

In its present posture Eastern Air Lines has been held 
liable for the death of 51 passengers who died when its 
commercial air transport was struck from above and be¬ 
hind by a military aircraft owned and operated by the 
Bolivian Government while it was attempting to land at 
the Washington National Airport on November 1, 11949. 
The only substantial basis for imposing liability on Eastern 
was the jury finding that its plane, although on final ap¬ 
proach to Runway 3 and at an altitude of 300 feet; had 
not been cleared to land;* and had thus unauthorizedly 
deviated from the landing pattern, and become per se 
negligent, because in so doing it violated a binding Federal 
Regulation. As a result of the same accident the United 
States, as operator of the Washington National Airport 
control tower, was held liable in the companion Tort Claims 
actions tried at the same time on the same record. ! The 
primary basis for imposing liability on the United States 
was that its Air Traffic Controllers in the tower had cleared 
the Eastern plane to land, but had cleared the Bolivian 
plane to land on the same runway at approximately the 
same time. The District Court’s findings in the Tort 
Claims suits, affirmed by this Court and by the Supreme 
Court, are quoted in the original opinion of this Court 
at page 31 of the Appendix hereto. 

Thus on the same evidence, at the same time, from the 
same witnesses, and on the same record, the United States 
has been held liable in the Tort Claims cases on a simple 
finding of fact which would have exonerated Eastern, ex¬ 
cept that the jury made a precisely contradictory finding, 

* “Cleared to land” is an Air Traffic Control clearance which 
means that the pilot receiving such a clearance is thereby author¬ 
ized forthwith to leave the traffic pattern and make an immediate 
landing on the indicated runway whenever in the pilot's judgment 
the safety and proper management of his plane permits (X-2030A). 
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viz, that the Eastern plane had not been cleared to land. 
This extraordinary conflict of findings was one of the bases 
of appellant’s motion for a new trial in the court below. 
Other grounds were that Eastern, whose own witnesses 
had been killed in the crash, had been deprived of a fair 
trial by a clear and systematic design on the part of appel¬ 
lees to destroy the character, integrity and credibility of 
the Government’s tower witnesses by baseless charges that 
their testimony had been deliberately fabricated and con¬ 
cocted; that the grotesque and unnatural character of the 
verdict was manifest by the fact that it exonerated the 
Bolivian pilot, and that it was otherwise contrary to the 
clear weight of the evidence. Additional grounds were 
that the court erred in admitting plaintiffs’ Ex. 7 into 
evidence—that being the approach and landing pattern 
of the Washington National Airport, and in charging the 
jury that an unauthorized deviation therefrom was per se 
negligence, although that pattern had not been adopted 
in accordance with the requirements of the Administrative 
Procedure Act and had never been published in the Federal 
Register. 

After the remand by the Supreme Court, the division 
which heard the original appeal granted further oral 
argument and permitted the filing of supplemental briefs 
on the remanded issues; and after argument was heard 
the Court in a single opinion written by the dissenting 
judge, Judge Wilbur K. Miller, resolved the remanded 
issues adversely to Eastern Air Lines. In dissenting from 
the Court’s conclusion Judge Miller stated in part: 

“I think Eastern Air Line is entitled to a new trial 
and that the trial judge abused the judicial discretion 
committed to him when he denied the motion. • * • I 
suggest that the denial of a new trial must be held 
an abuse of discretion when it is demonstrable beyond 
peradventure that the verdict was flagrantly against 
the great weight of the evidence and that grave in- 
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justice will flow from it. Such is the situation here, 
in my opinion” (App. p. 47). 

Chief Judge Edgerton’s and Judge Fahy’s views are set 

forth in Judge Miller’s opinion in the following language: 

a* # # b ro thers Edgerton and Fahy take the view 
that the verdicts were not so clearly against the weight 
of the evidence or so plainly the result of passion, 
prejudice and sympathy, or otherwise so unjust that 
the trial judge can be said to have abused his discre¬ 
tion in refusing to grant a new trial. It follows that 
this final point urged by Eastern is rejected by a 
majority of the Court and the judgments against the 
appellant will be affirmed” (App. p. 46). 


I 

In a case of this magnitude and importance the 
anomalous situation disclosed by this record requires, 
and the interests of justice dictate, that the divided 
decision of the division which heard the appeal be 
reviewed by the Court en banc . 

i 

On the original appeal the Court’s opinion was written 
by Judge Miller. Although dissenting from the basic de¬ 
termination of the Court on remand, he also wrote the 
only opinion filed by the Court (App. p. 39). All three 
judges, as the opinion shows, were in agreement on the 
law. They divided only on the applicability of that;law 
to the facts of the record. 

The minority view was that the trial Court had abused 
its discretion in refusing to set aside a jury verdict as 
flagrantly against the weight of the evidence, and produc¬ 
tive of manifest injustice. The majority view of Chief 
Judge Edgerton and Judge Fahy was, not that this was a 
sound verdict fully supported by the record, but that it 
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was “not so clearly against the weight of the evidence or 
so plainly the result of passion, prejudice and sympathy, 
or otherwise so unjust” as to constitute an abuse of dis¬ 
cretion in refusing to set it aside. The distinction, indeed, 
is finely drawn. If we rightly construe the majority view, 
it is that this verdict was in fact against the weight of the 
evidence—was in fact the result of passion, prejudice and 
sympathy—was in fact productive of injustice—all to some 
degree; but not to a degree sufficient, in the opinion of 
the majority, to constitute an abuse of judicial discretion 
on the part of the trial judge in his refusal to set it aside. 
We submit that a case of this magnitude and importance 
should not be finally decided on such a delicate balance 
of view; that the liability of an air carrier for the deaths 
of 51 passengers in the largest commercial air disaster of 
the day should not turn on such a finely drawn distinction, 
without the benefit of consideration by the full member¬ 
ship of this Court. 

A single reading of Judge Miller’s opinion reveals his 
deep conviction that the verdict below has wrought a 
grave injustice on this appellant, and that the machinery 
of justice has here miscarried. He is “unwilling to believe 
the court is powerless to right the wrong which has been 
done in these cases”. It seems to petitioner that if one 
member of this Court is so troubled by a consciousness of 
wrong, by such a conviction of injustice, that fact of itself 
should be sufficient to move this Court to examine the 
matter in full bench, so as to guarantee in so far as 
humanly possible, that justice does not miscarry if this 
Court is able to prevent it. 

But quite apart from the foregoing we believe it will 
be apparent to this Court after a de novo review of the 
record, that this verdict is clearly contrary to the over¬ 
whelming weight of the evidence, that it was based on 
passion, prejudice and sympathy; and that to permit it 
to stand would be to tolerate a manifest injustice, which 
this Court has the power to correct. 
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This being a petition for rehearing on a full record 
and two opinions, we believe it to be unnecessary ;to do 
more than to refer the Court to Judge Miller’s review of 
the record, and the reasons adduced by him as compelling 
and mandatory on the direction of a new trial. 


H 

Rehearing en banc should be granted for the addi¬ 
tional reason that the Court has also decided a major 
and far reaching question of law under the Admin¬ 
istrative Procedure Act, in a manner apparently con¬ 
trary to the express requirements of the Act, and in 
direct conflict with a previous decision of the Court of 
Appeals for the Ninth Circuit. 

For the facts and prior proceedings on this point we 
respectfully refer the Court to the original decision 95 
U. S. App. D. C. 189, 221 F. 2d 62, App. pp. 10-13; and to 
that part of the opinion on remand which appears at p. 41 
of the Appendix to this petition. 

We recognize that rehearing en banc is not often granted 
merely because one division of this Court has decided an 
important question of law But when that question of law 
is of such universal importance to the public at large , and 
has been decided contrary to another circuit; when its deci¬ 
sion supplies the sole basis on which the jury could make 
a finding of liability; and when the finding of liability— 
the soundness of the verdict—stands only because (in the 
majority view) it is not so plainly contrary to the evidence 
as to constitute an abuse of discretion, then we submit that 
a situation exists which justly calls for examination by the 
plenary bench of this Court. The balance of view on the 
rectitude of this verdict is so delicately poised that re¬ 
examination of this question of law in the light of the 
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background disclosed by the record, might well tip the 
scales in favor of the new trial which this aggrieved appel¬ 
lant so earnestly urges. 

Overruling appellant’s objection the District Court de¬ 
cided that the so called Washington National Airport 
landing pattern, although admittedly not adopted in ac¬ 
cordance with the rule making processes specified in the 
Administrative Procedure Act (60 Stat. 238, 5 U. S. C. A. 
1001(c), 1002(a)(3), 1003), and never published in the Fed¬ 
eral Register, nevertheless constituted a binding Federal 
Regulation, an unauthorized departure from which would 
constitute negligence per se ; and the jury was so instructed 
(X-2109A). Appellant duly excepted (X-2122A). The 
traffic pattern is plaintiffs’ Ex. 7, and is printed at Volume 
11, pp. 2128A-1—2128A-2.* It is an unusual pattern, 

* The Washington National Airport Act (District of Columbia 
Code, §§7-1301-1307) established the geographical boundaries of 
the airport, and placed it under the operation and control of the 
Administrator of Civil Aeronautics, Sec. 2 (D. C. Code, Sec. 
7-1302) who was empowered “to make and amend such rules and 
regulations as he may deem necessary * * Pursuant to this 
Act the Administrator from time to time published regulations 
with respect to the Washington National Airport (See 6 FR 
5134, effective September 26. 1941; 12 FR 465, effective February 
25, 1947 and sections re-designated and re-numbered in 13 FR 
3047 and 14 FR 38). In 14 FR 5541 (September 9, 1949) the 
Administrator published in the Federal Register a notice of pro¬ 
posed rule making giving notice that he intended to revise 14 
CFR Part 570, quoting the proposed regulation for the admin¬ 
istration of the Washington National Airport, but not printing 
the pattern. Section 570.55 of the proposed regulation read: 

“§570.55. Landing and take-off rules. 

(a) * * * 

(b) * * * 

(c) Aircraft landing or taking off shall conform to the 
air traffic pattern as published jointly in the Airman’s 
Guide by the Anacostia Naval Air Station, Bolling Field 
and the Washington National Airport” (14 FR 5544). 

. The regulation was adopted by the Administrator and pub¬ 
lished in definitive form on October 14, 1949 (14 FR 6247-6252) 
and became 14 CFR 570 in the form in which it existed on the 
day of this accident. No part of Plaintiffs’ Exhibit 7 was ever 
published in the Federal Register. 
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primarily for noise abatement (VII-1518A; VIII-1653A; 
IX-1832A) and was known to appellant, but a departure 
from that unpublished pattern was a penal offence, pun¬ 
ishable by a fine of $500 (14 CFR 570:131). 

On the day of this disaster the only reference to the 
landing pattern ever published in the Federal Register, 
or in the Code of Federal Regulations, is that which ap¬ 
pears in the footnote on page 8, supra . 

The vital importance of the ruling admitting the pattern 
into evidence is manifest, because without a pattern there 
was no binding Federal Regulation, and there could 
be no deviation, authorized or unauthorized. Judge 
Miller said in his original opinion “It is undisputed that 
the Eastern plane did leave the pattern and circled .into 
it again on final approach” (before it was struck),; but 
that “departure from the pattern was not negligence if the 
tower had cleared the plane to land” (App. pp. 12-13)1 It 
would then be a deviation authorized by the control to^ver. 

The vital importance of the “per se negligence” instruc¬ 
tion to the jury is manifest, because once the jury found 
Eastern was not cleared to land (as they concededly did) 
they were then foreclosed from considering whether 1 the 
departure from the pattern was, or was not, negligence. 
Under the instruction they were compelled to find it was 
negligence - - per se negligence. 

Administrative officials of the Government have! no 
legislative or rule-making power except that conferred 
upon them by Congress, Lichter v. U. S., 334 U. S. 742. 
In order to bring a binding Federal Regulation into exist¬ 
ence the administrative agency must “publish in the 
Federal Register # (3) substantive rules adopted as 

authorized by law • * *”, because the statute specifically 
stipulates that “no person shall in any manner be; re¬ 
quired to resort to * * # procedure not so published” 
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5 IT. S. C. 1002(a)(3); 60 Stat. 238; and no substantive 
rule can become effective until 30 days after its publica¬ 
tion. Idem, Sec. 1003(c). 

In Hotch v. U . S., 9th Cir., 212 F. 2d 280 (decided Mar. 
22, 1954 prior to the original opinion herein), Hotch was 
convicted of violating a Department of the Interior regu¬ 
lation closing the waters of Taku Inlet to commercial 
fishing. After the conviction (208 F. 2d 244) it was dis¬ 
covered that the purported regulation had never been 
published in the Federal Register. When the latter fact 
came before it on rehearing, the Court of Appeals for the 
Ninth Circuit reversed its affirmance of conviction on the 
sole ground that by reason of non-publication the pur¬ 
ported regulation never came into existence, 212 F. 2d 
280, 284. We submit the rule of the Hotch case is sound 
and right, and should have been followed here.* 

The Federal Administrative Procedure Act “is a new 
basic and comprehensive regulation of (administrative) 
procedures” Wong Yang Sung v. McGrath, 339 U. S. 33, 
36 (1950). It “was framed against a background of rapid 
expansion of the administrative process as a check upon 
administrators whose zeal might otherwise have carried 
them to excesses not contemplated in legislation creating 

* The following cases deal with failure to publish notice of pro¬ 
posed rule-making in the Federal Register with the substance of the 
proposed rule, and with failure to publish the rule in definitive 
form after its adoption. Either is fatal to the existence of a valid 
and binding Federal Regulation: TJ. S. v. Morton Salt, 338 U. S. 
632, 644; Wood v. Benson Hotel, 75 F. Supp. 743, affirmed 8 Cir., 
168 F. (2d) 694 (1948); Airline Pilots Assn. v. C. A. B., 2nd Cir., 
215 F. (2d) 122 (1954); Durkin v. Edward S. Wagner Co. Inc., 
115 Fed. Supp. 118, affirmed on opinion below, 2nd Cir., sub nom. 
Mitchell v. Edward S. Wagner Co. Inc., 217 F. (2d) 303, 304 
(1954); Colorado Interstate Gas Co. v. Federal Power Commission, 
10th Cir., 209 F. (2d) 717, 723-24 (1954), reversed other grounds, 
348 U. S. 492; Rheman Co. v. TJ. S., D. C. E. D. S. C., 133 F. Supp. 
668, Parker, C. J. writing for a statutory court (1955); The Cedar- 
hurst Case , Allegheny Airlines v. Village of Cedarhurst, E. D. 
X. Y., 132 F. Supp. 871 (1955). 
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their offices. It created safeguards even narrower than 
the constitutional ones, against arbitrary official encroach¬ 
ment on private rights” U. S. v. Morton Salt, 338 U. S. 
632, 644 (1950, our emphasis). 

The administrator of Civil Aeronautics appears to have 
been well aware that a traffic pattern had to be published 
in the Federal Register. At the time of the accident he 
had already published the traffic patterns for LaGuardia 
and Idlewild Airports, New York, and for the Newark 
Airport in New Jersey (14 FR 4299). After the disaster 
the administrator published the Washington National 
Airport traffic pattern in the Federal Register on August 
7, 1952 (17 FR 7178 et seq.). ! 

It is submitted that it was clear error to admit into 
evidence Pi’s. Ex. 7 as a binding Federal Regulation, and 
to instruct the jury that an unauthorized deviation there¬ 
from constituted negligence per se . Under the Circum¬ 
stances disclosed in this record, that ruling also ‘should 
be reviewed by the full membership of this Court. 


CONCLUSION 

Appellant respectfully prays that this Court sitting 
en banc, or alternatively the original division, grant 
a rehearing and oral argument in this cause before 
the plenary bench, and upon such rehearing, with or 
without oral argument, that the opinion of Judge 
Miller on remand (except as to the traffic pattern 
point) be adopted as the opinion of this Court, and 
that the judgment below be reversed and the case 
remanded to the District Court for a new trial on the 
limited issues remaining. On the traffic pattern point 
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appellant respectfully prays that the ruling of the 
division be reversed and that the full Court rule that 
Plaintiffs’ Exhibit 7 did not constitute a binding fed¬ 
eral regulation. 

Respectfully submitted, 

Joseph W. Henderson, 

Packard Building, 
Philadelphia, Pa., 

Richard W. Galiher, 

820 Woodward Building, 
Washington, D. C., 

John M. Aherne, 

99 John Street, 

Xew York 38, N. Y., 

Attorneys for Appellant, 
Eastern Air Lines , Inc . 

Certificate 

I hereby certify that the foregoing petition for rehear¬ 
ing is presented in good faith and not for purposes of 
delay. 

Richard W. Galiher 
Richard W. Galiher 
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Original Opinion 


Mr. Joseph W. Henderson, Philadelphia, Pa., with whom 
Mr. Richard W. Galiher, Washington, D. C., and Mr. John 
M. Aherne, of the bar of the Supreme Court of New York, 
were on the brief, for appellant in Nos. 11,991 and 11,992. 

Mr. Lester S. Jayson, Atty., Dept, of Justice, of the 
bar of the Court of Appeals of New York, pro hac vice, 
by special leave of Court, with whom Messrs. Leo A. 
Rover, U. S. Attv., Paul A. Sweeney, Atty., Dept, of 
Justice and D. G. Galotta, Atty., Civil Aeronautics Ad¬ 
ministration, were on the brief, for appellants in Nos. 
12,017 and 12,018. Mr. Lewis A. Carroll, Asst. U. S. 
Attv., entered an appearance for appellants in Nos. 12,017 
and 12,018. 

Mr. David G. Bress, with whom Messrs. Sheldon E. 
Bernstein, Alvin L. Newmyer and Jo V. Morgan, Jr., 
Washington, D. C., were on the brief, for appellees in all 
cases. 

Before Edgertox, Wilbur K. Miller and Fahy, Circuit 
Judges. 

Wilbur K. Miller, Circuit Judge. 

On the morning of November 1, 1949, an Eastern Air 
Lines DC-4 plane was flying from New York to Washing- 
ington, carrying fifty-one passengers and a crew of four. 
When it was on final approach for landing on runway 3 
at the Washington National Airport and at an altitude of 
about 300 feet, the airliner was struck from above and 
behind by a P-38 military-type aircraft just purchased 
by the Bolivian Government, which was being tested by 
a Bolivian military pilot, Eric Bridoux, who was its only 
occupant. The DC-4 was cut in two. The forward part 
fell in the Potomac River, the after portion on the Vir¬ 
ginia shore. All fifty-five persons aboard were killed. 
The P-38, badly damaged, of course, plunged into the 
river but somehow Bridoux escaped from the cockpit. 
He was rescued and, despite serious injuries, survived. 
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Original Opinion 

These suits were brought in the United States District 
Court for the District of Columbia by the Union j Trust 
Company and Melville W. Stuart as the executors of 
Ralph F. Miller and Mildred E. Miller, his wife, who were 
passengers on the DC-4. Eastern Air Lines, Inc., and 
Eric Bridoux were named as defendants in two of the 
actions and the United States was the defendant in the 
other two. 1 Many similar suits filed on behalf of the 
estates of others who died in the fatal crash are pending 
under an agreement that the determination of liability in 
these cases shall govern their disposition. 2 

Although the two captioned cases against Bridoux and 
Eastern were tried to a jury, and the two against the 
Government to the court, by agreement of the parties all 
four actions were tried simultaneously. The jury found 
Bridoux not “liable,” but found against Eastern Air Lines 
in the sum of $50,000 for the estate of Ralph F. Miller 
and in the sum of $15,000 for the estate of his wife. In 
the Federal Tort Claims actions against the United States, 
the trial judge held the Government liable to the estates 
and fixed the damages at $50,000 and $15,000 respectively. 
D. C. 113 F. Supp. 80. Eastern Air Lines and the United 
States appeal. 


1 Aubin & Lyons, t/a Universal Marine and Supply Company, 
were also named as defendants on the theory they owned or had 
some interest in the P-38. They were dismissed when it appeared 
that title to the plane had passed to the Bolivian Government. 

2 It was also agreed that the determination of the situs of the 
accident (whether it occurred over the Potomac River, which is 
in the District of Columbia, or over land in Virginia), made in 
these cases, shall be binding in all the others. The situs is im¬ 
portant because a Virginia statute limits recovery for wrongful 
death to $15,000. In the District of Columbia there is no statutory 
limit. 
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Original Opinion 

I 

We first summarize the factual background which is 
essential to an understanding of the reasons for reversal 
advanced by the appellants. The Washington National 
is a controlled airport; that is to say, from a glass- 
enclosed observation platform in a control tower standing 
above and west of runway 3, employees of the Civil Aero¬ 
nautics Administration observe arriving and departing 
planes and direct their movements by radio. An incoming 
plane may not land and a departing plane may not take 
off until it receives tower permission to do so. 

The Administrator of Civil Aeronautics adopted, and 
published in the Federal Register October 14, 1949 [14 
Fed. Reg. 6247-6250], a regulation for the administration 
of the Washington National, which is a civilian airport 
owned by the United States. Section 570.55(c) of the 
regulation is as follows: 

“(c) Aircraft landing or taking off shall conform to 
the air traffic pattern as published jointly in the 
Airman’s Guide by the Anacostia Naval Air Station, 
Bolling Field and the Washington National Airport.” 

The air traffic pattern referred to is a map of the air¬ 
port and vicinity, with lines drawn over it intended to 
show the general flight patterns for taking off from and 
landing on the various runways. For landing on runway 
3, it shows a southward pattern to a point south of 
Alexandria (the downwind leg), then an east turn until 
over the Potomac River (the base leg), then northwardly 
over the river to a point a short distance northeast of 
Alexandria, where it curves to the left over the Potomac 
Yards, and then a curve to the right in a line for a 
straight approach to runway 3. The drawing itself was 
published in the Airman’s Guide March 1, 1949, but was 
not published in the Federal Register until August 7, 
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1952, long after the accident here involved. The regu¬ 
lation published October 14, 1949, referred to but did not 
include the traffic pattern. 

Over Eastern Air Lines’ vehement objection, the trial 
court admitted the traffic pattern when it was offered in 
evidence by the appellees, and charged the jury that it 
was a binding Federal regulation, and that an unauthor¬ 
ized deviation therefrom w T ould be negligence per se. 
Eastern admittedly had knowledge of the pattern. 

On the morning of the accident Glenn D. Tigner, one 
of the seven traffic control operators who were working 
in the tower, was advised by the Eastern DC-4 at about 
11:38 a. m. that it was over Beltsville, Maryland, 15 
miles northeast of the airport, and was asked for landing 
instructions. Tigner authorized it to enter a left:traffic 
pattern for landing on runway 3 and advised the pilot 
to contact the tower again from a point closer \o the 
airport. Tigner testified that in a second communication, 
when the Eastern plane was still north of the airport, he 
cleared it to land on runway 3. 3 He fixed the time of the 
clearance as approximately 11:44 a. m. The DC-4 con¬ 
tinued its flight and entered the traffic pattern as it had 
been directed to do. It had circled from the pattern 

3 The Administrator of Civil Aeronautics was called by the 
court as a witness on the meaning of the phrase “cleared to land.” 
He testified that when a plane in the traffic pattern of an airport 
is “cleared to land,” the pilot of the plane is thereby authorized 
to commence his landing approach operation immediately; in 
other words, when a pilot receives that clearance, wherever he may 
be in the traffic pattern, there is no plane ahead of him and he 
may make his turn at his discretion and consistently with the safe 
management of his plane, and may come in and land at once on 
the runway which has been designated by the tower. That this 
is the only meaning of the phrase “cleared to land” was the 
unanimous testimony of all the certified air traffic controllers who 
testified on the subject. The trial judge instructed the jury as 
a matter of law that such was the meaning of the phrase “cleared 
to land.” 
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and was on final approach for runway 3 when it was 
struck by the Bolivian plane. 

The Bolivian P-38 had taken off from runway 3 at 11:37 
a. m. and therefore had been in the air only between nine 
and ten minutes when the collision occurred. Shortly after 
he had cleared the DC-4 to land, Tigner observed the P-38 
at a high altitude, circling Alexandria about seven miles 
south of the airport, heading toward the east and starting 
a turn to its left. Tigner was then talking to another 
plane. He was informed by a tower colleague the P-38 was 
requesting landing instructions. He saw it continuing its 
left turn and said by radio, “Bolivian 927, did you request 
landing instructions?” Bridoux replied he had done so, 
whereupon Tigner told him he was cleared to enter the 
left traffic pattern for runway 3 and asked him to report 
on his downwind leg west of the airport. 

Tigner said when he next saw the P-38 it was about 
five miles southwest of the airport at about 4,000 feet 
heading northeastwardly with its gear down and in a 
steep and rapid descent. At 11:45 a. m. he warned the 
DC-4 that the P-3S was in traffic. He said to the P-38, 
“Bolivian 927, make a 360 to your left. You are No. 2 
to land. Traffic is an Eastern DC—1, turning final ahead 
and below you.” Bridoux did not acknowledge the message 
and did not turn as directed. Tigner then called, “Bolivian 
927, turn left, turn left. You are No. 2 to land, following 
an Eastern DC-4 turning final ahead and below you.” 
Bridoux did not acknowledge or comply. 

During these transmissions the DC-4 was on its base 
leg turning into final approach. When Tigner saw the 
P-38 was not complying with his instructions, he called 
the DC-4 and said, “Eastern 537, make an immediate 
left turn. Traffic is P-38 above and behind you.” The 
DC-4, which had gone only about a quarter of a mile on 
final approach, responded with a surge of power into 
a left turn. As it did so, the Bolivian plane struck it. 
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Bridoux testified that a minute after his take-off he 
began to have engine trouble. He reported that fact to 
the tower and requested landing instructions. Receiving 
no answer, he repeated his request and the tower said, 
“Land 2 on Runway 3,” which he understood to mean there 
was another plane ahead of him behind which he was 
to land. He testified he also understood this message to 
constitute a clearance to land rather than merely clear¬ 
ance to enter the traffic pattern. 

When he was about two miles west of the airport 
descending at a rate of 500 to 600 feet a minutes, Bridoux 
said he saw a plane making a final approach for a landing 
either on runway 36 or 3, which was either a Beecheraft 
C-45 or a Lockheed C-60. He said, * I realized 
that that was the reason I was No. 2 to land.” He .con¬ 
tinued flying south until he was about five or six miles 
south of the field and then made a 90-degree left turn. 
As he did so, he observed the Lockheed or Beecheraft on 
the ground taxiing toward the buildings. He had not 
seen it actually land. 

Having been told by the tower he was No. 2 to land on 
runway 3 and having seen, as he thought, that the plane 
which was No. 1 to land on that runway had already done 
so and had taxied away, Bridoux concluded it was unneces¬ 
sary for him to check with the tower to learn whether 
the plane ahead of him had landed. We reproduce in the 
margin 4 his testimony that he regarded the tower’s state- 

4< ‘Q. As a matter of fact, at that point you not only accepted 
that clearance which you told us was given, but you made another 
complete 360-degree turn around the airport; and then after you 
had done that, you started downwind leg five or six miles, i A. 
Because I was No. 2 to land, sir. 

i4 Q. You at no time, Captain, asked the identity of the plane 
that was ahead of you, did you, Captain ? A. No, sir. 

“Q. And you had no way of knowing, based upon information 
from the tower, that that plane was ahead of you, did you, 
Captain? A. Unless I see. 
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ment, “You are No. 2 to land on runway 3,” as absolute 
clearance to land after he had decided for himself, without 
further communication with or from the tower, that the 
No. 1 plane was out of the way. 

After seeing the Lockheed or Beechcraft taxiing from 
runway 3, Bridoux flew on for about one and one-quarter 
miles and made another 90-degree left turn to proceed 
on final approach, after which he headed north flying 
at 150 m. p. h. and at an altitude of about 1,200 feet. He 
said he then called the tower, advising he was on final 
approach and that the tower responded, saying, “Bolivian 
P-38, prepare to land on runway 3,” and gave him the 
wind direction; and that he acknowledged the instruction. 
He then put his flaps down, reduced his speed to about 
130 m. p. h., and began an S turn to line up with runway 3. 

“Q. And you didn't see it. A. I saw it on final approach, the 
C-45 or C-60. 

“Q. What you are telling us is after getting that clearance, 
you assumed the plane you saw* was the one they meant was ahead 
of you? A. Yes, sir. 

“Q- But you didn't check with the tower to see if that was the 
plane? A. Why have I got to check, if I am seeing? 

‘*Q. I am not asking you w’hy. I am simply asking you if it 
isn't a fact that you didn't check back with the tower to see if 
that plane you saw was the one ahead of you. A. It isn't neces¬ 
sary, because I w*as seeing the airplane. 

“Q. Would you please answer yes or no to my question? You 
didn't check back with the tower to see if that plane you told us 
you noticed on final approach was the one ahead of you, did you? 
A. When I was on final approach, I called the tower. 

“Q. Captain, I am asking you, sir, if after you saw that plane, 
which you said seemed to be lined up for landing, w’hich seemed 
to be on approach for landing on runway 3, did you at any time 
thereafter ask the tower if that was the plane that had been ahead 
of you? A. No, I didn't ask. It wasn't necessary to. 

“Q. You did not ask the tower— A. Because it wasn't neces¬ 
sary. I was seeing the airplane. I was watching it. 

“Q. What you mean is you saw a plane. A. Yes, sir. 

“Q. You have no way of knowing w’hether that one was the 
one the tower was referring to, or some other plane, have you, 
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As he did so he heard over the radio, “Clear to the left, 
clear to the left,” but thought the instruction was for 
somebody on the ground. He did not turn to the left or 
take any other action, but continued on his course and 
the collision occurred two or three seconds later. 

The visibility from the P-38 was structurally limited so 
that Bridoux could not see ahead of him except 1 ; at a 
considerable distance. He was flying entirely by j time, 
computing the distance covered by multiplying his speed 
per minute by the number of minutes traveled. He said 
that at an altitude of 1,200 feet and four and a half miles 
from the airport he could see nothing ahead and below 
for a distance of two and one-half miles. It is also ob¬ 
served that Bridoux said that as he descended the nose 
of his plane was not more than ten degrees under liori- 

Captain ? A. There was a way, because he was on final approach. 
If he didn’t land yet, I understand he is No. 1. 

“Q. Isn’t it a fact that from that point on there was a lapse 
of four or five minutes before you came in, on your own final 
approach? A. More or less. 

“Q. And you never contacted the tower to find out where the 
plane that was No. 1 was, did you ? A. I called on final approach, 
advising them I was on final, and they could tell me anything 
at that time, in order to realize that. 

“Q. That was after you had lined up for runway 3, wasn’t it? 
A. No, sir. 

“Q. You said you were on final approach. A. On final; but 
the final is not just the straight line. The final is after the turn 
from base leg. 

“Q. Did you ask the tower for any permission before you lined 
up for final approach ? A. No. i 

“Mr. Bress: He hadn’t said he lined up for final approach. 

‘‘The Witness: 1 called to the tower, after the turn from 
base and I began the final approach. . 

“By Mr. Galiher: 

“Q. And you didn’t ask the tower for permission before you 
began the final approach, did you? A. I didn’t have to ask the 
tower for permission, after I had been cleared for landing, sir* 

“Q. You hadn’t been cleared to land at that point, had you, 
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zontal, and that he was accomplishing the descent by 
reducing his speed. Thus there was not enough nose 
declination to increase appreciably the extent of visibility 
immediately in front of and below the P-38. Bridoux did 
not see the Eastern DC-4 at any time. 

II 

With the foregoing background, we turn to Eastern’s 
contention that the court erred in admitting as evidence 
the approach and landing pattern offered as an exhibit 
by the appellees; and in instructing the jury it was a 
binding Federal regulation, a breach of which would con¬ 
stitute negligence per se. 

With respect to the traffic pattern, the court charged 
the jury as follows: 

“ * * • [T]his pattern in a general sense provided 


Captain? A. I had been cleared for landing, and the first call 
from the tower cleared me for landing. 

“Q. You mean when you were told you were No. 2 to land 
on runway 3? A. Yes. 

“ Q. And that is the only clearance you have had up to this point ? 
A. I know I was the second. 

Q. And that was issued upon the final approach? A. No; it 
was before the final approach. 

“Q. Whether it was after or before you had begun the final 
approach, you had begun the final approach before you got any 
landing clearance from the tower. A. No, sir. The first call from 
the tower was when I was cleared for landing. 

“Q. For what? A. They cleared me for landing. 

“Q. For landing No. 2? A. Yes, sir. 

“Q. Did you tell us that being cleared for landing No. 2 is a 
landing clearance, a final landing clearance? A. If they mention 
that word, it is. 

“Q. You say it was a final landing clearance, the clearance that 
told you you were cleared to land on runway 3, behind another 
plane, or No. 2, as I think you used it ? A. No. 2. That was all. 

“Q. No. 2. You have no way of knowing whether that plane 
you told us you saw when you were on downwind leg was the 
plane you later saw on the landing strip or not, do you ? A. I saw 
the craft, and I assumed it was the No. 1, sir. 

“Q. That plane you told us you saw as you were on downwind 
leg, west of the tower— A. Before. 

“Q. Then you told us when you got down south, when you 
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that an aircraft arriving from the north and desiring 
to land at the Washington National Airport on Run¬ 
way 3 would proceed from north to west, in the gen¬ 
eral vicinity of the Pentagon, and then proceed from 
that direction south, on * * * its downwind leg, and 
continue in that southerly direction south ini the di¬ 
rection of the George Washington Memorial;Temple 
and south of the city of Alexandria; then turning due 
east on what is called the base leg, and ultimately 
what is called the final approach, a north or northeast 
heading. 

“* # * This is the prescribed pattern. But you are 
instructed as a matter of law that there is Inothing 
rigid about it. It must be conformed to in a general 
way. In other words, the pattern is not a line drawn 
over the ground which must be followed by the air¬ 
plane in question. It is just exactly as the word 
itself indicates, a pattern which must be followed, but 

were turning on base leg, you noticed a plane that was landing 
or had landed—I think you used the expression— A. Yes. 

“Q. —on the landing strip. A. Yes. 

“Q. It was actually on the ground? A. Yes, sir. 

“Q. You had no way of knowing from that distance of five 
or six miles away, did you, whether that was the same plane you 
had previously seen, or some other plane, did you? A. I don’t 
know exactly. But I saw more or less the same airplane.! 

*‘Q. And you never tried to contact the tower to inquire; whether 
or not the plane you had seen on final approach, as you call it, 
when you were on downwind leg, was the plane that was No. I, 
did you? A. But how am I going to ask the tower that? Am I 
going to say 4 Is the plane I am seeing No. 1 ? * How is the tower 
going to know what plane I am seeing? There was no reason 
of calling back to the tower. 

“Q. It would have prevented this accident, wouldn’t it, if you 
had called the tower and inquired as to the identity of the plane 
ahead of you? A. Except that I happened to observe this plane 
on final approach, not any other plane. Therefore I assumed 
this was the No. 1. This was the only one on final approach. 

“Q. And that is where the trouble came in, because you assumed 
that was the plane that was ahead of you, isn’t it, Captain? A. 
Probably, sir. ’ ’ 
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not with the rigidity and the inflexibility of a line 
from one point to another. Indeed, the very purpose 
of flight traffic patterns is to control traffic, and at 
an uncontrolled airport it must be followed; but at 
a controlled airport, such as Washington, the con¬ 
troller has the final say; and you are so instructed. 

“However, the unauthorized stepping out of the 
pattern, leaving the pattern, departing from it—and 
note my language—the unauthorized stepping out of 
the pattern, leaving the pattern, departing from it, 
would be a violation of law, because the pattern is 
prescribed by rule which has the force and effect of 
law\ And so, therefore, unauthorized action of the 
character I have just referred to w’ould be negligence, 
as I have defined that term to you, and would be, 
as w’e lawyers say, negligence per se, in other words, 
w’ould be negligence as a result of the very act itself 
and no further proof would be necessary. This is 
the negligence, in this aspect of the case, which the 
plaintiff alleges against Eastern. • # *” 

In insisting the court erred in admitting the traffic pat¬ 
tern as an exhibit and in instructing the jury that it was 
a binding regulation and that an unauthorized deviation 
from the pattern would be negligence per se, Eastern 
relied on the fact that the traffic pattern had not been 
published in the Federal Register and cited Hotch v. 
United States, 9 Cir., 1953, 208 F. 2d 244, 250, as authority 
that it was therefore not a binding regulation. The pat¬ 
tern had been officially prescribed, however, and Eastern 
had actual knowledge of it. In those circumstances we 
think the pilots of the DC-1 w’ere required to follow the 
pattern and, since it is obviously a safety measure to 
some extent, the court correctly charged the jury that an 
unauthorized departure from it w’as negligence per se . 

It is undisputed that the Eastern plane did leave the 
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traffic pattern and circled into it again on final approach 
to the runway. Its departure from the pattern was not 
negligence if the tower had cleared the plane to ;land. 
Conceiving that an issue of fact had been developed as 
to whether the DC-4 had been cleared to land, the trial 
judge submitted that question to the jury and authorized 
it to return a verdict against Eastern if it should deter¬ 
mine landing clearance had not been given,—that the 
Eastern plane had not been authorized by the tower to 
leave the traffic pattern as it did. 

Whether this was error, as Eastern contends, depends 
on whether there was substantial evidence showing the 
DC-4 had not been cleared to land. On this charge of 
negligence against Eastern, as on all others, the burden 
of proof lay on the appellees. As substantial evidence 
sustaining the burden and showing the DC^l had not been 
cleared to land when it deviated from the pattern, they 
rely upon (a) their contention that the Eastern plane was 
late and, in order to make up time, short-cut the pattern 
without authority; (b) the testimony of Captain Ator; 
and (c) the testimony of Lt. Shaw. We consider those 
points in the order named. 

i 

(a) Even if it be conceded that the Eastern plane was 
late, it by no means follows that its pilots attempted an 
unauthorized landing to make up time. The point is with¬ 
out substantial weight as evidence of lack of landing clear¬ 
ance to the DC-4. 

(b) Appellees further argue that, if Eastern was given 
any clearance, it was to land after the P-38; and in sup¬ 
port of the suggestion they point to the testimony of 
Captain M. D. Ator, the check pilot of American Flight 
No. 1, which at the time of the crash was at the south 
end of runway 3 waiting to take off. Ator said his $lane 
was informed by the tower ground control that it could 
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take off after an eastern DC-4 had landed. On the basis 
of this evidence, appellees argue as follows: 

“ # * * According to Tigner, he cleared Eastern to 
land first and the P-38 to follow Eastern. But if 
Ator was to take off after Eastern landed, he would 
have conflicted with the P-38. Thus the Ator testi¬ 
mony indicates that if Eastern was cleared, it was to 
land after the P-38.” 

The argument rests on a false premise. Tigner did 
not testify that he cleared the P-38 to land. He testified 
that he told the P-38 it was “No. 2 to land on runway 3.” 
This did not authorize it to leave the traffic pattern 
and descend. That it was No. 2 to land does not mean 
that Ator could not take off before it was cleared to land 
and after Eastern landed. In anv event this testimonv 
of Ator is insufficient to furnish a basis for a finding that 
if Eastern was cleared to land it was to be after the 
P-38. 

(c) Lt. Meredith D. Shaw, co-pilot, was flying a Na¬ 
tional Airlines DC-4 en route from New York to Wash¬ 
ington on the morning of November 1, 1949. The pilot, 
Captain Porter, was handling the radio. Shaw testified 
that when he was over Beltsville, Maryland, he heard the 
Eastern plane report by radio to the tower, giving its 
position and trip number; and heard the tower clear 
it to enter the left traffic pattern for runway 3. Immedi¬ 
ately afterward, at approximately 11:42 or 11:43 a. m., he 
said his own plane was also cleared to enter the left 
traffic pattern for runway 3, but was told to check again 
with the tower when over Hains Point. He reached Hains 
Point at 11:45 or 11:46, and at that time heard another 
radio communication which said, “Eastern, traffic, a P-38,” 
with a direction added which he did not remember. Shaw 
testified he did not at any time hear any clearance to 


15 


Original Opinion i 

Eastern to land, although he had earphones on continu¬ 
ously 5 and was on tower frequency, just as Eastern was. 

To the contrary, Tigner testified positively that he 
cleared the DC-4 to land, after which it swung from the 
pattern in a wide turn to approach runway 3. He ad¬ 
hered to that statement despite vigorous cross-examina¬ 
tion. Tigner further said the Eastern DC-4 followed his 
instructions throughout the entire flight. The first; notice 
to Eastern that the P-38 was in the air was a few seconds 
before the impact when the tower said, “Eastern 537, 
make an immediate left turn. Traffic is P-38 above and 
behind you.” Instantly responding to this direction, the 
engines of the DC-4 roared and the plane began ■ a left 
turn but was struck before it could escape. 

Thus the question is whether Shaw’s negative testimony 
that he heard no landing clearance given Eastern had 
enough probative value, as against Tigner’s affirmative 
statement that he gave the clearance, to form an issue of 
fact for the jury. 

It is generally held in railroad crossing cases that nega¬ 
tive testimony of a witness that he did not hear a warning 
signal from a locomotive is sufficient to form an issue of 
fact, in the face of affirmative evidence that the warning 
was sounded, provided the witness was in a position to 
hear, and provided his attention was not distracted. A 
different situation is presented, however, when the wit¬ 
ness is shown not to have been in a position to: hear 
or appears to have been inattentive. The testimony of 
such a witness that he did not hear the warning signal 
has little or no probative force. Small v. Pennsylvania 
R. Co., 1935, 65 App. D. C. 112, 80 F. 2d 704; Striker v. 
Pennsylvania R . Co., 6 Cir., 1932, 60 F. 2d 237; Venchik 

5 He qualified this statement somewhat by saying that, from the 
time he was over Beltsville until his plane landed, “to the best 
of my recollection I never took off the headset.” 
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v. Pennsylvainia R. Co., 1941, 143 Pa. Super. 465, 18 A. 
2d 118; Lanier v. Missouri P. R. Co., 1929, 9 La. App. 
586, 119 So. 710; Zotter v. Lehigh Valley R. Co., 1924, 
280 Pa. 14, 124 A. 284; Jensen v. Oregon Short Line R. 
Co., 1922, 59 Utah 367, 204 P. 101; Rickert v. Union P. R. 
Co., 1916, 100 Neb. 304, 160 N. W. 86; Young v. Erie R. 
Co., 1913, 158 App. Div. 14, 143 N. Y. S. 176; Jordan v. 
Osborne, 1911, 147 Wis. 623, 133 N. \V 32; Hubbard v. 
Boston & A. R. Co., 1893, 159 Mass. 320, 34 N. E. 459. 
Under the rule just stated Shaw’s negative testimony was 
insufficient to form an issue if he either (a) was not in a 
position during all the crucial nine-minute period to hear 
messages sent from the tower to the Eastern plane; 6 or 
(b) appears not to have been attentive to all tower broad¬ 
casts during that period. 

It is an unquestioned and unquestionable fact that Shaw 
was not in a position to hear messages from the tower 
during all the critical nine-minute period. He testified 
that, when the radio switch button was depressed for 
transmission from his plane, incoming messages on that 
frequency could not be heard by him or Captain Porter. 
Consequently, whenever the latter called the tower during 
the nine-minute period, or depressed the switch button 
for that purpose, it was impossible for him or Shaw to 
hear a message broadcast from the tower to Eastern. 

Captain Porter did not turn his radio selector to the 
tower until approximately 11:42 or 11:43. It follows that 
Shaw’s plane was on tower frequency only during the last 
four or five minutes of the critical nine-minute period. 
The evidence is not clear as to when and how often during 
that brief period Porter depressed the switch button to 
call the tower and so shut off Shaw’s ability to hear a 
message from the tower to Eastern. 


6 The period from 11:38 a. m., when Eastern was cleared into 
the pattern, until 11:46-ll :47 a. m., when the crash occurred. 
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In this connection it is to be noted that Shaw could 
not have heard the tower clearing Eastern to enter the 
left traffic pattern, which he said he heard at approxi¬ 
mately 11:42 or 11:43 while he was over Beltsville. This 
is so because the parties agreed and stipulated that 
Eastern received traffic pattern clearance at 11:38 a. m.— 
the exact time at which Shaw unequivocally said ;hc was 
over the Baltimore relay about 15 miles northwardly from 
Beltsville, 7 with his radio not yet tuned to the tower. It 
is therefore clear that Shaw did not hear—as he said and 
no doubt thought he did—the tower clear Eastern to enter 
the traffic pattern. 

What, then, did Shaw hear at approximately 11:42 or 
11:43 a. m.? Tigner testified that at approximately 11:44 
a. m. he cleared Eastern to land. Since both Shaw and 
Tigner were approximating the time, it may well have 
been that Shaw heard the landing clearance given at 
that time and inadvertently mistook it for traffic pattern 
clearance. 8 As we have said, it is certain he did not hear 

7 He was positive of that time and said the times of all other 
incidents thereafter to which he testified were fixed by him through 
arithmetical computations based on his presence at the Baltimore 
relay at 11:38 a. m. 

He described the Baltimore relay as “a radio fixing ■where two 
beams meet * * * w T hen you get a solid hum,” which is approxi¬ 
mately 15 miles northwardly from the Beltsville fan marker. The 
latter is a 75-megacycle transmitter just slightly northeast of 
Beltsville, Maryland. It makes a fan-shaped transmission into 
the air, by which planes are informed they are at Beltsville. 

8 We observe that in a statement given March 4, 1950, to an 
investigator of the CAB in Miami, Florida, Shaw said he ‘ 4 heard 
the tower giving Eastern landing clearance. 77 To be sure, he 
testified that in making the statement he had misused the term 
“landing clearance. 77 But whether he in fact misused the term 
“landing clearance 77 in describing the clearance he heard, is 
open to serious question because, as we have shown, he could not 
have heard the actual traffic pattern clearance which was given 
earlier to Eastern. 
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Eastern’s clearance for the pattern. It follows that Shaw’s 
statement that he heard no landing clearance to Eastern 
is unconvincing. 

Moreover, Shaw’s general situation was not conducive 
to careful attention, as he was operating the controls of 
his plane as it came over Beltsville to Hains Point and 
to the airport. The pilot, Captain Porter, was therefore 
primarily responsible for radio communications during 
that time. Shaw was handling the controls of a huge 
airplane and knew his colleague was charged with the 
duty of sending and receiving radio messages. We cannot 
attribute to him undivided attention to tower broadcasts 
to other planes, although he may have had earphones 
on. This is not to say he could not hear the communica¬ 
tions he said he heard; but that he was not in the favorable 
attitude of one whose negative testimony is for that 
reason held to make an issue of fact. 9 

As to whether his testimony shows he listened carefully 
to the messages sent to Eastern by the tower—an illus¬ 
tration will be indicative: After testifying that at 11:45 
or 11:46 he heard the tower say, “Eastern, traffic, a P-38,” 
Shaw said, “And at that point he gave them a direction; 
but the direction didn’t register.” (By “direction” he 
said he meant the position of the P-38.) The direction of 
the Bolivian plane given to Eastern by the tower “doesn’t 
stick in my mind,” he said, although he remembered that a 
direction was given. The full message was stated thus 
by Tigner, who sent it: “Eastern 537, make an immediate 
left turn. Traffic is P-38 above and behind you.” (Tigner 
is corroborated by other tower operators and also by 
undisputed evidence that thereupon Eastern began an 
immediate left turn.) So, Shaw’s possible inattention is 
shown by the fact he heard only part of the message, and 
remembered only part of what he heard. 


9 Captain Porter did not testify. 
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All these considerations show the inadequacy of Shaw’s 
negative testimony; that his claimed failure to hear TJgner 
clear Eastern to land was due to the depression of the 
switch which cut off radio reception, or due either to 
inattention or misinterpretation, and was not enough to 
raise an issue of fact for the jury as to whether the DC-4 
had left the traffic pattern without tower authority to 
do so. i 

The negative testimony is weakened further by the 
fact that, because of the human instinct of self-preserva¬ 
tion and the disposition of men to avoid personal harm, 
Eastern’s dead pilots are presumed to have acted with 
diligence and due care. Atchison, T . <& S. F. R . Co. v. 
Toops, 1930, 281 U. S. 351, 356, 50 S. Ct. 281, 74 L, Ed. 
896; Looney v. Metropolitan R. Co., 1906, 200 U. S.j 480, 
488, 26 S. Ct. 303, 50 L. Ed. 564; Campbell v. District of 
Columbia, 1935, 64 App. D. C. 375, 78 F. 2d 725; Baltimore 
$ P. R. Co. v. Carrington, 1894, 3 App. D. C. 101; Bratt 
v. Western Air Lines, 10 Cir., 1948, 169 F. 2d 214, 216; 
Northern Pac. R. Co. v. Spike, 8 Cir., 1903, 121 F. 44, 47. 
It has been said the presumption “rises to the dignity of 
evidence.” United States v. Fotopulos, 9 Cir., 1950,: 180 
F. 2d 631, 637. j 

As we said in Universal Airline, Inc . v. Eastern Air 
Lines, Inc., 1951, 88 U. S. App. D. C. 219, 188 F. 2d 993, 
it is not for us to substitute our views for those of the 
trier of fact in the District Court when there is conflicting 
evidence. But here, as in that case, the evidence con¬ 
cerning the crucial fact is without substantial conflict. 
Affirmative testimony that the Eastern plane was cleared 
to land was not countered by evidence sufficient to form 
a factual issue; hence the appellees failed to carry their 
burden of showing the contrary by a preponderance of the 
proof. The intervention of the jury is required Only 
where some question of fact is actually in controversy. 
Oscanyan v. Arms Co., 1880, 103 U. S. 261, 266, 26 L. Ed. 
539. 
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While there were other charges of negligence against 
Eastern which were submitted to the jury, certainly the 
principal accusation was that it attempted to land with¬ 
out having been cleared by the tower to do so. Since the 
trial court simply asked the jury, “Is Eastern Air Lines 
liable?” and the jury simply answered, “Yes,” we do not 
know in what way its members considered Eastern had 
been negligent; but we do know the jury was authorized 
by the court to find against the Air Lines if it should con¬ 
clude the DC-4 had not received landing clearance. We 
are therefore forced to hold the trial court erred in sub¬ 
mitting to the jury the question whether the Eastern 
plane unauthorizedly deviated from the traffic pattern. 
Having so held, we think it unnecessary to discuss the 
other grounds for reversal advanced by Eastern Air 
Lines. The judgments against it will be reversed, and 
the cases will be remanded for a new trial. 

Ill 

The principal question presented by the Government’s 
appeal is whether the United States has consented to be 
sued for negligence of its control tower employees in 
regulating air traffic at a public airport. In answering 
the question, we must construe the Federal Tort Claims 
Act which limits the liability of the United States to 
that which a “private individual” would have “under like 
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circumstances,” 10 and excludes claims arising from the 
performance of a discretionary function or duty. 11 

The Government insists that its tower operators per¬ 
form governmental functions of a regulatory nature; that 
no private individual has such power of regulation; that 

10 28 U. S. C. § 1346(b) and § 2674 are as follows: 

§ 1346(b). “Subject to the provisions of chapter 171 of 
this title, the district courts • * * shall have exclusive jurisdic¬ 
tion of civil actions on claims against the United States, for 
money damages, accruing on and after January 1, 1945, for 
injury or loss of property, or personal injury or death caused 
by the negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his office 
or employment, under circumstances where the United States, 
if a private person, would be liable to the claimant in accord¬ 
ance with the law of the place where the act or omission 
occurred. * * 

§2674. “The United States shall be liable, respecting the 
provisions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual under 
like circumstances, but shall not be liable for interest prior 
to judgment or for punitive damages. 

“If, however, in any case wherein death was caused, the 
law of the place where the act or omission complained of 
occurred provides, or has been construed to provide, for 
damages only punitive in nature, the United States shall be 
liable for actual or compensatory damages, measured by the 
pecuniary injuries resulting from such death to the persons 
respectively, for whose benefit the action was brought, in lieu 
thereof. June 25, 1948, c. 646, § 1, 62 Stat. 983.” 

11 The pertinent portion of 28 U. S. C. § 2680 is as follows: 

“The provisions of this chapter and section 1346(b) of 
this title shall not apply to— 

“(a) Any claim based upon an act or omission of an em¬ 
ployee of the Government, exercising due care, in the execution 
of a statute or regulation, whether or not such statute or 
regulation be valid, or based upon the exercise or performance 
or the failure to exercise or perform a discretionary function 
or duty on the part of a federal agency or an employee of the 
Government, whether or not the discretion involved be abused . 9 9 
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therefore the Act does not permit suit based on negligent 
performance of their duties. The situation involved here, 
says the Government, when viewed in all the circum¬ 
stances, “cannot be equated to one which would predicate 
analogous private liability,” and so it is said the claims 
are excluded from the coverage of the Tort Claims Act. 

The history of the development of the control tower 
is helpful in considering whether there is or may be 
private liability analogous to that sought to be imposed 
upon the United States in this case. What is said to 
be the forerunner of the present control tower was con¬ 
structed in 1931 at an airport in Cleveland, Ohio. During 
the following five years 20 other cities erected and 
operated towers, and by 1939 there were 52 towers being 
operated by municipalities. 

Regulations promulgated under the Civil Aeronautics 
Act of 1938 provided for the issuance of certificates of 
competence to tower operators; and standard procedures, 
equipment, installations and tower operating techniques 
were suggested, but were not required to be adopted. 
November 1, 1941, the CAA issued a Manual of Opera¬ 
tions setting forth Standard Airport Traffic Control Pro¬ 
cedures, and shortly thereafter all certificated tower 
operators were required to apply them. 

In August, 1941, Congress appropriated funds to enable 
CAA to maintain and operate a number of towers. 
Through gradual increase in funds available, the CAA 
was operating 165 of the country’s 200 towers on Novem¬ 
ber 1, 1949, the date of the accident involved here. As 
late as April, 1954, there were still a number of towers 
in operation which had not been taken over by CAA 
personnel. The operators in those non-Government towers 
must be certificated bv CAA before they mav control 
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civil aircraft in air commerce. 12 Such towers are subject 
to CAA inspection; 13 and the Administrator of Civil 
Aeronautics has prescribed procedures and techniques 
which must be followed by the towermen. Nevertheless, 
these non-CAA controllers are not government employees, 
and perform no governmental function. 

Airports are usually constructed, maintained and 
operated by municipalities, probably because the cost 
of construction is great and the prospect of financial 
reward does not attract private capital. But, as far as 
we know, as of November 1, 1949, there was no reason 
why a private individual or a private corporation could 
not construct an airport and operate a control j tower 
manned by its own operators certificated by the i CAA. 
Such an individual or corporation would of course be 
liable for the negligence of privately employed tower 
operators. It follows that, when the United States 
entered the business of operating a civil airport and 
an air traffic control tower in connection therewith, it 
assumed a role which might be and was assumed by 
private interests. Hence, under 28 U. S. C. §§ 1346(b) 
and 2674, the Government is liable for the negligent acts 

12 49 U. S. C. A. §401(6) includes within its definition of an 
airman “any individual who serves in the capacity of # *| * air- 
traffic control-tower operator .’’ And 49 U. S. C. A. § 560(a) (2) 
prohibits any person from serving as an airman in any capacity 
without an appropriate certificate to so serve. To be eligible for 
a control tower operator certificate an applicant must meet physical, 
experience and other qualifications and must pass an examination 
on the subject of air traffic control. 14 Code Fed. Regs. Part 26. 

13 49 U. S. C. A. § 556 is as follows: ; 

“The Administrator of Civil Aeronautics is empowered to 
inspect, classify, and rate any air navigation facility available 
for the use of civil aircraft of the United States, as to its 
suitability for such use. The Administrator of Civil Aero¬ 
nautics is empowered to issue a certificate for any such air 
navigation facility.” 
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or omissions of its control tower operators in the per¬ 
formance of their functions and duties, unless those Code 
provisions do not apply because the operators’ activities 
are of the sort described in the exceptions subsection, 
§ 2680(a). 

The United States insists that the subsection applies, 
and shields it from liability here. It argues that 
§ 2680(a) 

“* * * incorporates into the Act the historic prin¬ 
ciple that the courts will not, in a private action, 
revise or review executive conduct involving the 
exercise of judgment or discretion of a public char¬ 
acter” ; 

that the tower operators’ duties are public in nature 
and involve the exercise of discretion and judgment, with 
the result that neither the operators nor the United 
States can be held liable for their negligent performance. 

The principle referred to is indeed historic, as it was 
stated in Marbnry v. Madison, 1803, 1 Cranch 137, 169- 
170, 5 U. S. 137, 169-170, 2 L. Ed. 60, and has since been 
consistently adhered to. We have no doubt that the 
principle was consciously restated by Congress when it 
declared in § 2680(a) that the United States should not 
be liable on 

“Any claim * * * based upon the exercise or per¬ 
formance or the failure to exercise or perform a dis¬ 
cretionary function or duty on the part of a federal 
agency or an employee of the Government, whether 
or not the discretion involved be abused.” 

The heart of the question, however, is whether this case 
falls within the historic principle; whether the Govern¬ 
ment is correct in saying, as the second step in its argu¬ 
ment, “that the tower operators’ duties are public in 
nature and involve the exercise of discretion and judg- 
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ment.” We think the statement is incorrect, for the rea¬ 
sons hereinafter given. We hold that the tower operators 
merely handle operational details which are outside the 
area of the discretionary functions and duties referred 
to in § 2680(a); and that, consequently, the Tort Claims 
Act permits the Government to be sued for damages sus¬ 
tained because of their negligence. j 

Applicable authority is available to sustain our view, 
as comparable questions have been considered by other 
courts. Costley v. United States, 5 Cir., 1950, 181 F. 2d 
723, involved the question whether the Tort Claims Act 
permitted the Government to be sued for the negligence 
of its employees in an army hospital. A master sergeant’s 
wife was admitted to the maternity section. As an inci¬ 
dent to delivering her child, employees of the United 
States prepared and injected into her body a drug which 
was intended to be a spinal anaesthetic but in fact was 
a very harmful substance which caused the woman to be 
permanently paralyzed from the waist down. 

The question on appeal from the District Court’s dis¬ 
missal was whether the employees were under a duty to 
use due skill and reasonable care in attending Mrs; Cost- 
ley after having admitted her to the hospital under an 
army regulation authorizing her admission, or whether 
they were performing a discretionary duty or function 
which, under § 2680(a), cannot be made the basis of a 
tort claim against the Government. The Court of Ap¬ 
peals quoted the army regulation that wives of soldiers 
may be admitted to army hospitals when suitable facilities 
for hospitalization are available, and then said, 181 F. 2d 
at page 725: ' 

“With facilities available for her care, Mrs. Costley 
was admitted to the hospital pursuant to the above 
regulation. Having decided that there were facilities 
available, and having admitted her for treatment, the 
hospital authorities no longer had any discretion to 
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exercise with regard to whether she was to receive 
careful or negligent treatment. A duty arose at this 
point to treat her with the same care, skill, diligence, 
and ability, that would be owing by a private person 
or corporation under the same or similar circum¬ 
stances.” 

In accord are Somerset Seafood Co . v. United States, 4 
Cir., 1951, 193 F. 2d 631, and United States v. Gray, 10 
Cir., 1952, 199 F. 2d 239. Judge Dobie’s Somerset opinion 
sufficiently distinguishes Feres v. United States, 1950, 340 
U. S. 135, 71 S. Ct. 153, 95 L. Ed. 152, by saying, 193 F. 2d 
at page 634: 

“* # * All that case really decided was ‘the Govern- 
ment is not liable under the Federal Tort Claims Act 
for injuries to servicemen where the injuries (arose) 
out of or are in the course of activity incident to 
service.’ ” 

The holding of the Costley, Somerset and Gray cases 
was neither overruled nor impaired by the later decision 
of the Supreme Court in DaleJnte v. United States, 1953, 
346 U. S. 15, 73 S. Ct. 956, 97 L. Ed. 1427. 14 That was a 
test case representing some 300 separate personal and 
property claims aggregating $200,000,000 which were based 
on explosions of fertilizer with an ammonium nitrate base, 
at Texas City, Texas, in 1947. Suing under the Tort 
Claims Act, the plaintiffs claimed negligence substantially 
on the part of the entire body of federal officials and em¬ 
ployees involved in a program of production of the mate¬ 
rial—Fertilizer Grade Ammonium Nitrate (FGAN)—in 
which the original fire occurred and which exploded. This 

14 The Government says the Somerset Seafood Co. case was over¬ 
ruled by the Dalehite opinion. We think not; our analysis of that 
opinion convinces us to the contrary. 
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fertilizer had been produced and distributed at the in¬ 
stance, according to the specifications, and under the con¬ 
trol of the United States. 

The question before the Court was whether the acts 
and omissions alleged as negligence were done or omitted 
in the performance of or failure to perform a discretion¬ 
ary function or duty within the meaning of § 2680(a). 
The Court said, 346 U. S. at page 34, 73 S. Ct. at page 
697: 

“• • • The ‘discretion’ protected by the section 
* * * is the discretion of the executive or the admin¬ 
istrator to act according to one’s judgment ;of the 
best course, a concept of substantial historical an¬ 
cestry in American law.” 15 

The statement just quoted was supported in 73 S.: Ct. at 
page 967, by footnote 30, which is as follows: 

“It seems sufficient to cite Marbury v. Madison, 1 
Cranch 137, 170, 2 L. Ed. 60; Spalding v. Vilas, 161 
U. S. 483, 498, 16 S. Ct. 631, 637, 40 L. Ed. 780; Alzua 
v. Johnson, 231 U. S. 106, 34 S. Ct. 27, 58 L. Ed. 142; 
State of Louisiana v. McAdoo, 234 U. S. 627, 663, 34 
S. Ct. 938, 940, 58 L. Ed. 1506; Perkins v. Lukens 
Steel Co., 310 U. S. 113, 131, 60 S. Ct. 869, 878, 84 
L. Ed. 1108.” ! 

The Court went on to say, 346 U. S. at pages 35 and 36, 
73 S. Ct. at page 968: 

“It is unnecessary to define, apart from this case, 
precisely where discretion ends. It is enough to 
hold, as we do, that the ‘discretionary function or 

15 This is the “historic principle,” referred to in the Govern¬ 
ment’s brief, about which there can be no dispute. But y as we 
have said, the real question here is whether tower activities fall 
within the principle. i 
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duty’ that cannot form a basis for suit under the 
Tort Claims Act includes more than the initiation of 
programs and activities. It also includes determina¬ 
tions made by executives or administrators in estab¬ 
lishing plans, specifications or schedules of opera¬ 
tions. Where there is room for policy judgment and 
decision there is discretion. * # # ” 

It was then pointed out that the Cabinet-level decision to 
institute the fertilizer export program was a discretionary 
act; that the basic “Plan” for the production of FGAN 
was drafted by the Office of the Field Director of Am¬ 
munition Plants in June, 1946, prior to beginning pro¬ 
duction. It was further stated that each of the specific 
acts of negligence charged in the manufacture of FGAN 
was in accordance with and done under specifications and 
directions set forth in the basic Plan for the production 
of fertilizer. Each of the acts looked upon as negligence 
was directed by this Plan. The Court concluded as fol¬ 
lows, 346 U. S. at page 42, 73 S. Ct. at page 971: 

“In short, the alleged ‘negligence 7 does not sub¬ 
ject the Government to liability. The decisions held 
culpable were all responsibly made at a planning 
rather than operational level and involved considera¬ 
tions more or less important to the practicability of 
the Government’s fertilizer program.” 

We may fairly infer from the statement just quoted 
that the United States is liable for the negligence of its 
employees at the operational level, where there is no 
“room for policy judgment and decision.” This leads us 
to the Government’s argument that the negligence charged 
against the tower operators is the same as that charged 
against the Coast Guard in the Dalehite case, which the 
Supreme Court held was not actionable because of the 
discretionary exception. We quote in the margin the 
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Supreme Court’s disposition of the alleged negligence of 
the Coast Guard. 16 

The Court made it clear that, as far as the alleged 
official dereliction of duty in failing to police the ship- 

16 346 U. S. at pages 42-43 and 44, 73 S. Ct. at pages 971-972: 

‘ ‘ The findings of negligence on the part of the Coast Guard 
in failing to supervise the storage of the FGAN, and in fight¬ 
ing the fire after it started, were rejected by a majority of 
the Court of Appeals. [Dalehite v. United States, 5 Cir.] 
197 F. 2d at 777, 780, 781. We do not enter into an examina¬ 
tion of these factual findings. We perfer, again, to rest 
our decision on the Act. ! 

‘‘The District Court’s holding that the Coast Guard and 
other agencies were negligent in failing to prevent the fire by 
regulating storage or loading of the fertilizer in some different 
fashion is like his specific citations of negligence discussed 
above. They are classically within the exception. ‘The power 
to adopt regulations or by-laws * # * for the preservation 
of the public health, or to pass ordinances prescribing and 
regulating the duties of policemen and firemen • *! * are 
generally regarded as discretionary, because, in their nature, 
they are legislative.’ Weightman v. Corporation of Washing¬ 
ton, 1 Black 39, 49, 17 L. Ed. 52. The courts have tradi¬ 
tionally refused to question the judgments on which they are 
based. Zywicki v. Jos . R. Foard Co., D. C., 206 F. 975; 
Gutowski v. Mayor of Baltimore, 127 Md. 502, 96 A. 630; 
State of Maryland to use of Goralski v. General Stevedoring 
Co., D. C., 213 F. 51. 

“As to the alleged failure in fighting the fire, we think this 
too without the Act. The Act did not create new; causes 
of action where none existed before. 

“ ‘* * * the liability assumed by the Government here is 
that created by “all the circumstances,” not that which a 
few of the circumstances might create. We find no parallel 
liability before, and w T e think no new one has been created 
by, this Act. Its effect is to waive immunity from recognized 
causes of action and was not to visit the Government with 
novel and unprecedented liabilities.’ Feres v. United States, 
340 U. S. 135, 142, 71 S. Ct. 153, 157, 95 L. Ed. 152. 

“It did not change the normal rule that an alleged failure 
or carelessness of public firemen does not create private action¬ 
able rights. * * * To impose liability for the alleged non¬ 
feasance of the Coast Guard would be like holding the jUnited 
States liable in tort for failure to impose a quarantihe for, 
let us say, an outbreak of foot-and-mouth disease.” 
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board loading was concerned, the decision not to do so 
had been made at a policy-forming level and was not the 
decision of the individual members of the Coast Guard 
whose duty it would have been to do the policing had 
they been instructed to do it. The Court said: 

“* # * To impose liability for the alleged nonfeas¬ 
ance of the Coast Guard would be like holding the 
United States liable in tort for failure to impose a 
quarantine for, let us say, an outbreak of foot-and- 
mouth disease.” 

We may paraphrase the quoted sentence thus: 

“To impose liability for the alleged nonfeasance of 
the Coast Guard would be like holding the United 
States liable in tort for the failure of the CAA to 
take over for maintenance and operation a certain air 
traffic control tower.” 

Had the Coast Guard authorities decided to supervise the 
storage, we have no doubt the United States would have 
been liable in tort for any causal negligence of its per¬ 
sonnel acting at the operational level. So it is here: 
discretion was exercised when it was decided to operate 
the tower, but the tower personnel had no discretion to 
operate it negligently. 

The distinction between non-actionable planning and 
actionable negligence in carrying out the plan, was clearly 
stated by the Supreme Court in Johnston v. District of 
Columbia , 1SS6, 118 U. S. 19, 6 S. Ct. 923, 30 L. Ed. 75. 
Johnston’s property was damaged when a sewer over¬ 
flowed. He sued the District of Columbia, alleging that it 
“knowingly constructed and continued upon an unreason¬ 
able and defective plan, and of inadequate capacity for its 
purpose, and wrongfully permitted [it] to become clogged 
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up.” The Court said, 118 U. S. at pages 20-21, 6 S. Ct. 
at page 924: 


“The duties of the municipal authorities, in adopt¬ 
ing a general plan of drainage, and determining 
when and where sewers shall be built, of what size 
and at what level, are of a quasi judicial nature, 
involving the exercise of deliberate judgment and 
large discretion, and depending upon considerations 
affecting the public health and general convenience 
throughout an extensive territory; and the exercise 
of such judgment and discretion, in the selection and 
adoption of the general plan or system of drainage, 
is not subject to revision by a court or jury in a 
private action for not sufficiently draining a par¬ 
ticular lot of land. But the construction and repair 
of sewers, according to the general plan so adopted, 
are simply ministerial duties; and for any negligence 
in so constructing a sewer, or keeping it in repair, 
the municipality which has constructed and owns 
the sewer may be sued by a person whose property 
is thereby injured.” 


With this distinction in mind, we turn to the trial 
court’s opinion and find the following statement as to the 
nature of the acts and omissions of the tower operators 
which were held to constitute negligence: 

“* # * As to negligence, I find that there was 
failure of the control tower personnel to issue a 
timely warning to the Eastern plane as to the P-38 
being on final approach; in the failure, also, toi warn 
the P-38 that Eastern was on final approach; in 
clearing both planes for the same runway at ap¬ 
proximately the same time, having in mind; their 
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respective positions in relation to each other and 
the speed of both their approach and descent; and 
the failure to keep both planes advised as to the 
activities of the other; I find this to be negligence 
and concurrent both in character and in relation 
to that found by the jury with respect to the defend¬ 
ant Eastern. I find, further, that such negligence 
contributed proximately to the injury complained of.” 

The three negligent omissions and the one affirmative 
negligent act found by the court were not “decisions 
responsibly made at a planning level” and did not in¬ 
volve any consideration important to the practicability of 
the Government’s program of controlling air traffic at 
public airports. The tower operators acted, and failed 
to act, at an operational level. While they were in a 
sense exercising discretion as to what they should and 
should not do, they were not performing the sort of 
discretionary functions contemplated by § 2680(a) and 
clearly described in the Dalehite decision. 

It is therefore our opinion that, if a Government tower- 
man negligently clears two planes to land on the same 
runway at the same time, or is guilty of some other 
negligent act or omission in doing his work, the Govern¬ 
ment is liable for resulting injury in the same manner 
and for the same reason that it is liable for injury done 
by the driver of a mail truck who, in exercising discretion 
as to how to drive, negligently runs through a red traffic 
light. 

The Government contends, however, that even though 
its theory of non-liability under § 2680(a) be rejected, 
the judgments against it should be reversed because the 
trial court’s findings do not provide sufficient factual bases 
for its ultimate conclusion of negligence. We deem it 
unnecessary to do more than quote the pertinent findings 
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of fact, which expanded the above quotation from the 
trial court’s opinion: 

“3. At all times in question, there was available 
in good operating condition in the control tower at 
said airport and in each plane voice radio equipment 
for two-way contact between said tower and either 
plane or between the tower and both planes simul¬ 
taneously. 

“4. For an adequate period of time before the 
collision, both planes were visible to the control 
tower personnel who observed said planes and knew 
that said planes were on converging approaches for 
landing on runway 3, and said personnel had an 
adequate opportunity to give timely warnings and 
instructions to each plane. 

“5. At all times in question, weather conditions 
at and near the airport were excellent and visibility 
unimpeded. 

“6. At all times in question, the Washington Na¬ 
tional Airport and the control tower facilities thereat 
were owned by the defendant, United States of 
America, and were being operated by it through its 
agents and employees (the tower personnel) as¬ 
signed thereto by the Civil Aeronautics Administra¬ 
tion, an agency of the United States. 

“7. The said agents and employees of the United 
States in their operation of the control tower at said 
airport failed to exercise reasonable care and were 
guilty of negligence in the circumstances in question 
in that, having in mind the respective positions of 
said planes in relation to each other and their speed 
of approach and descent: 

“a) they failed to issue a timely warning to the 
Eastern plane concerning the P-38 on final approach; 
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“b) they failed to warn the P-38 that the Eastern 
plane was on final approach; 

“c) they cleared both planes for the same runway 
at approximately the same time; and 

“d) they failed to keep both planes advised of the 
activities of the other. 

“8. The negligence of United States through its 
agents and employees, as set out in finding No. 7 
above, was a proximate cause of the fatal collision 
resulting in the deaths of plaintiffs’ decedents, and 
such negligence of the United States also concurred 
with the negligence of Eastern as the proximate 
cause of said collision. 

“9. The collision occurred over the Potomac River 
within the boundary of the District of Columbia.” 

These findings seem to us to be sufficiently in detail to 
justify the conclusion of negligence. 

It is observed that the Government does not directly 
charge that the evidence is insufficient to support the find¬ 
ings of fact which were made by the trial judge. We have 
considered the question, however, and have concluded 
there was proof adequate to support the findings, although 
it is meager with respect to the finding that the tower 
cleared both planes for the same runway at approximately 
the same time—which is probably the most important of 
the findings. For, although the trial court was amply 
justified in finding (contrary to the jury’s apparent con¬ 
clusion) that the Eastern plane was cleared to land—and 
indeed could hardly have found otherwise,—there is only 
slight evidence tending to show the Bolivian plane was 
ever cleared to land. 

Bridoux himself practically conceded his own negligence 
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(of which the jury rather unaccountably exonerated him) 
in mistaking the message “You are No. 2 to land” for 
actual and absolute landing clearance. But he did; say: 
“I said ‘Washington Tower, Bolivian P-38 on final ap¬ 
proach.’ They responded to me immediately. • • # ‘Boli¬ 
vian P-38, prepare to land on runway 3.” ’ Consequently, 
if the trial judge believed, as apparently he did, that 
Bridoux actually sent such a message and received such 
an answer from the tower, there was some evidence that 
the tower gave landing clearance to the Bolivian as well 
as to the DC-4. We cannot substitute our judgment ; on a 
factual issue for that of the trial judge simply because 
we might have reached a different conclusion. 

As to all the foregoing, the court is unanimous. ! We 
are divided, however, as to another contention of the 
United States which remains to be considered: that it 
was error to measure the Government’s liability under the 
law of the District of Columbia, 17 which does not limit the 
amount of damages for wrongful death, instead of under 
the law of Virginia, which limits recovery to $15,000 for 
the death of one person. The contention is based on the 
fact that, although the planes collided in the District of 
Columbia, the negligent acts and omissions of the tower 
operators occurred in the tower, which is in Virginia. 

The general conflicts rule disregards the law of the place 
of the negligent act or omission and, instead, uses the law 
of the place where the injury was sustained. My brothers 
Edgerton and Fahy are of the view that the trial court 
erred in applying the general rule here because the Tort 
Claims Act provides in § 1346(b) that 


“ # * * the district courts * • # shall have exclusive 
jurisdiction of civil actions on claims against i the 


17 The trial judge found from conflicting evidence that the 
accident occurred over the Potomac River, which is in the District 
of Columbia. 
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United States, for money damages, * * # for * * * 
death caused by the negligent or wrongful act or omis¬ 
sion of any employee of the government * * * under 
circumstances where the United States, if a private 
person, would be liable to the claimant in accordance 
with the law of the place where the act or omission 
occurred ” (Emphasis supplied.) 

They hold that Congress thus provided in explicit terms 
for the Government’s liability to be measured under the 
law of the place where its negligent employee’s act or 
omission occurred, and that therefore the Act requires 
Virginia law to be applied in this case. 

I do not agree that the language of § 1346(b) compels 
us to conclude that Congress had in mind the general 
conflicts rule to which reference has been made and in¬ 
tended to make it inapplicable in situations such as this. 
I think the legislative expression “in accordance with the 
law of the place where the act or omission occurred” was 
intended to mean, and therefore should be construed as 
meaning, “in accordance with the law of the place where 
the tort occurred.” An act, in legal as well as in popular 
use; is not merely a voluntary muscular contraction, but 
something more. The word commonly includes the con¬ 
sequences of the muscular contraction. If the defendant 
pulls the trigger and the bullet kills a man, in legal as 
in popular usage the killing is said to be the defendant’s 
act. 

In accordance with this usage, I interpret the statutory 
words “act or omission” as including not only the mes¬ 
sages negligently sent or omitted by the tower operators, 
but also their immediate consequences. This is consistent 
with §377 of Restatement, Conflict of Laws (1934), which 
reads: “The place of wrong is in the state where the 
last event necessary to make an actor liable for an alleged 
tort takes place.” 
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My interpretation also accords with that indicated by 
Assistant Attorney General Shea in his testimony before 
the House Committee on the Judiciary concerning the 
Tort Claims bill, 18 as being the then interpretation of the 
Department of Justice. He said, when asked where a 
claimant brings suit, “Either where the claimant resides, 
or in the locale of the injury or damage” (Italics sup¬ 
plied.) The witness was referring to the venue provision 
of the then pending legislation which is now 28 U. S. C. 
§ 1402(b): 

“(b) Any civil action on a tort claim against the 
United States under subsection (b) of section 1346 of 
this title may be prosecuted only in the judicial district 
where the plaintiff resides or wherein the act or omis¬ 
sion complained of occurred. June 25, 1948, ch, 646, 
§ 1, 62 Stat. 937.” 

The words of § 1402(b) which he -was construing are not 
only the same words which occur in § 1346(b), with Which 
we are concerned, but also were used with a direct refer¬ 
ence to that section. 

The judgments against the United States will be af¬ 
firmed, except that the judgment for $150,000 in No. 12,017 
will be reduced to $15,000 to meet the limitation imposed 
by the law of Virginia on the amount of recovery. 

The judgments in Nos. 11,991 and 11,992 are reversed 
and the cases are remanded for a new trial restricted to 
the issue of liability. The judgment in No. 12,017 is 
affirmed as modified and the judgment in No. 12,018 is 
affirmed. 

18 Hearings before the House Committee on the Judiciary, 77th 
Cong., 2nd Sess., on H. R. 5373 and II. R. 6463 (Jan. 29,1942)' p. 9. 
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Per Curiam Decisions of the Supreme Court of the 
United States on Certiorari 

October Term 1955 

Per Curiam Decision— December 5, 1955 
(350 U. S. 907) 

No. 29S. Union Trust Co. et al. v. Eastern Air Lines , 
Inc. On petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia Circuit. 
Per Curiam : The petition for writ of certiorari is granted 
and the judgment is reversed. Mr. Justice Frankfurter 
and Mr. Justice Harlan would not grant certiorari. David 
G. Bress, Sheldon E. Bernstein, Alvin L. Newmyer and 
Jo V. Morgan, Jr. for petitioners. Joseph W. Henderson, 
Richard W. Galiher and John M. Aherne for respondent. 
Reported below: 95 U. S. App. D. C. 189, 221 F. 2d 62. 

Per Curiam Decision —February 27, 1956 
(350 U. S. 962) 

No. 29S. Union Trust Co. et al. v. Eastern Air Lines , 
Inc. On consideration of the petition for rehearing, the 
order of December 5, 1955, is reopened and is modified by 
directing that the case be remanded to the Court of Ap¬ 
peals to permit that court to pass upon the several issues 
left undecided by our reversal of its judgment. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit ; 

—— 4 - 

Nos. 11,991 and 11,992 

Eastern Air Lines, Inc., 

Appellant, j 
v. 

Union Trust Co., et al., 

Appellees. 

-♦ — 


On Remand from the Supreme Court 


Decided September 20, 1956 


Messrs. Joseph W. Henderson and Richard IF. Galiher, 
with whom Mr. John M. Alierne, of the bar of the Su¬ 


preme Court of New York, was on the brief, for 
lant. 


appel- 


Mr. David G. Bress , with whom Messrs. Sheldon E. 
Bernstein , Alvin L. Newmyer and Jo V. Morgan, Jr., 
were on the brief for appellees. 


Before Edgerton, Chief Judge, and Wilbur K. Miller 
and Fahy, Circuit Judges. 


Wilbur K. Miller, Circuit Judge: When these; cases 
were first before us, we reversed the judgments against 
Eastern Air Lines in an opinion to which reference is 
made for a statement of the factual situation. 95 U. S. 
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App. D. C. 189, 221 F. (2d) 62 (1935). We held that, 
since the pilot of a National airliner flying in the general 
vicinity was admittedly not in a position during all of 
the critical period to hear radio messages sent by the 
control tower to the Eastern plane, and since he appeared 
not to have been fully attentive to such tower broadcasts 
as he actually did hear during that period, the National 
pilot’s negative testimony that he heard no landing clear¬ 
ance given the Eastern plane did not have enough proba¬ 
tive value, as against the tower operator’s affirmative 
statement that he gave such clearance, to form an issue 
of fact for the jury. 

Having so held, we concluded the trial court erred in 
submitting to the jury the question whether the Eastern 
plane had negligently deviated from the traffic pattern 
without tower clearance to do so, when it was struck from 
above and behind by the Bolivian plane. Because of that 
conclusion, we reversed the judgments without reaching 
other grounds for reversal advanced by Eastern Air 
Lines. 

There followed a petition for a writ of certiorari, with 
respect to which the Supreme Court said December 5, 
1955, “The petition for writ of certiorari is granted and 
the judgment is reversed.” 350 U. S. 907. On petition 
for rehearing by Eastern Air Lines, the Supreme Court 
ordered on February 27, 1956: 

“On consideration of the petition for rehearing, 
the order of December 5, 1955, ante, p. 907, is re¬ 
opened and is modified by directing that the case be 
remanded to the Court of Appeals to permit that 
court to pass upon the several issues left undecided 
by our reversal of its judgment.” 350 U. S. 962. 

Thus the cases are again before us. Supplemental briefs 
have been filed and further oral argument has been heard. 

Eastern Air Lines urges it was deprived of a fair trial 
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by the plaintiff’s “clear design to destroy the character, 
integrity and credibility of the tower witnesses by base¬ 
less charges of fabrication and concoction.” The trial 
judge told the jury such charges had first been made and 
then withdrawn, and then charged in regard thereto: 
“So, therefore, I want to immediately have you dispel 
that from your minds, because counsel have said there 
is no charge of fabrication or concoction or subornation 
of perjury, if you will, in this case.” While the record 
furnishes some basis for supposing the plaintiffs had the 
design attributed to them by Eastern, we think the court’s 
admonition was adequate to remove any possible prejudice 
from the minds of the jurors if they w^ere otherwise un¬ 
prejudiced, and that reversal on this ground alone is not 
warranted. 

Eastern says it was gravely prejudiced by the fact that 
the jury heard all the evidence in the non-jury cas£; that 
alleged fault on the part of the tower operators w T as im¬ 
puted to it by the jury. Even though we assume that 
Eastern was disadvantaged because the cases against it 
and the non-jury cases against the Government were tried 
at the same time, Eastern for reasons then deemed pru¬ 
dent consented to consolidation of the cases for simul¬ 
taneous trial. It cannot now complain because this was 
done. 

In our first opinion we rejected Eastern’s contention 
that the trial court erred in receiving in evidence the 
approach and landing pattern offered as an exhibit by 
the appellees because it had not properly been officially 
prescribed; and held the Eastern pilots were requited to 
follow the pattern unless landing clearance, which au¬ 
thorizes deviation from it, had been given by the tower. 
Eastern urges that we reconsider the ruling and hold the 
pattern inadmissible. We adhere to our original holding 
in this regard. 
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Finally, Eastern urges that the trial judge erred in 
denying its alternative motions for judgment non obstante 
veredicto or for a new trial, tiled under Rule 50(b), Fed¬ 
eral Rules of Civil Procedure. 1 The motion asked the 
court to set aside the verdicts in favor of Bridoux, the 
Bolivian pilot, as well as those against Eastern. The 
appellees moved for a new trial of their cases against 
Bridoux if a new trial were awarded to Eastern Air 
Lines. 

The new trial issue includes the inquiry whether the 
verdicts were against the clear weight of the evidence, 
whether they were induced by passion, sympathy and 
prejudice, and whether a miscarriage of justice will re¬ 
sult therefrom. These included inquires, particularly the 
latter, contain a combination of questions. One phase of 
resulting injustice is asserted by the appellant in this 
quotation from its supplemental brief, at pages 2 and 3: 

“ . . . The District Court, in the Tort Claims Act 
cases, found that Eastern had been cleared to land, 
and this Court ruled that such finding was ‘amply 
justified’ (Op. p. 33; 221 F. 2d 62, 79). Under the 

* The pertinent portion of the Rule is as follows: 

“(b) Reservation of Decision on Motion. Whenever a 
motion for a directed verdict made at the close of all the 
evidence is denied or for any reason is not granted, the 
court is deemed to have submitted the action to the jury 
subject to later determination of the legal questions raised 
by the motion. Within 10 days after the reception of a 
verdict, a party who has moved for a directed verdict may 
move to have the verdict and any judgment entered thereon 
set aside and to have judgment entered in accordance with 
his motion for a directed verdict .... A motion for a 
new trial may be joined with this motion, or a new trial 
may be prayed for in the alternative. If a verdict was 
returned the court may allow the judgment to stand or may 
reopen the judgment and either order a new trial or direct 
the entry of judgment as if the requested verdict had been 
directed. . . . ” 
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trial court’s charge to the jury, Eastern could have 
been found liable only if it had not been cleared to 
land. Having found against Eastern the jury neces¬ 
sarily found that Eastern was not cleared to; land, 
thus placing it in direct conflict with the fact finding 
of the Trial Judge. The result is an extraordinary 
and unusual situation in which, having heard the 
same evidence from the same witnesses, at the same 
time, and on the same record, the court (as a trier 
of the facts) and jury reach precisely contradictory 
conclusions. Based upon the court’s fact finding, final 
judgments have been entered against the United 
States and duly affirmed by this Court and by the 
United States Supreme Court. The jury finding 
against Eastern is now before this Court for exam¬ 
ination to determine if a new trial should be had. 

“It is a self-evident truth that the same proposition 
cannot be true and false at the same time, and under 
the same aspect. Therefore either the jury was wrong 
in finding that Eastern was not cleared to land, or 
the Trial Judge was wrong in finding that Eastern 
was cleared to land. The existence of this extraordi¬ 
nary and unseemly conflict of findings speaks most 
eloquently to the necessity for a new trial.” ■ 

Before considering the new trial issue, we must decide 
whether the phase of it suggested in the foregoing quota¬ 
tion remains open after remand, in view of the Supreme 
Court’s decision that the District Court did not err in 
submitting the clearance question to the jury. We think it 
is still open. In submitting the clearance question to the 
jury, the trial judge simply held that, viewing the evi¬ 
dence in a light most favorable to the plaintiffs, an issue 
of fact had been raised, and in this he has been upheld 
by the Supreme Court; but he did not weigh or evaluate 
the evidence pro and con until he ruled on the motion 
for a new trial, and this ruling has not been passed on 
by the Supreme Court. 
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A holding that a verdict for the defendant should not 
be directed does not necessarily mean that a verdict 
against him should not be set aside on a motion for a 
new trial. There is a clear distinction between a trial 
judge’s duty in ruling on a motion for a directed verdict 
and his duty in ruling on a motion for a new trial. The 
distinction is reflected in Rule 50(b) and is shown in the 
cases. For example, in Garrison v. United States, 62 F. 
(2d) 41 (4th Cir. 1932), Judge Parker said, at page 42: 

“ . . . Where there is substantial evidence in sup¬ 
port of plaintiff’s case, the judge may not direct a 
verdict against him, even though he may not believe 
his evidence or may think that the weight of the 
evidence is on the other side; for, under the consti¬ 
tutional guaranty of trial by jury, it is for the jury 
to weigh the evidence and pass upon its credibility. 
He may, however, set aside a verdict supported by 
substantial evidence where in his opinion it is con¬ 
trary to the clear weight of the evidence, or is based 
upon evidence which is false; for, even though the 
evidence be sufficient to preclude the direction of a 
verdict, it is still his duty to exercise his power over 
the proceedings before him to prevent a miscarriage 
of justice. ...” 

In Aetna Casualty & Surety Co, v. Yeatts, 122 F. (2d) 
350 (1941), the Fourth Circuit again discussed the sub¬ 
ject, and said at pages 352-3: 

“ ... On such a motion [for a new trial] it is the 
duty of the judge to set aside the verdict and grant 
a new trial, if he is of opinion that the verdict is 
against the clear weight of the evidence, or is based 
upon evidence which is false, or will result in a mis¬ 
carriage of justice, even though there may be sub¬ 
stantial evidence which would prevent the direction 
of a verdict. The exercise of this power is not in 
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derogation of the right of trial by jury but is one 
of the historic safeguards of that right. Smith v. 
Times Pub. Co., 178 Pa. 481, 36 A. 296, 35 L.R.A. 
819; Bright v. Eynon 1 Burr. 390; Mellin v. Taylor 
3 B.N.C. 109, 132 Eng. Reports 351. The matter was 
well put by Mr. Justice Mitchell, speaking for the 
Supreme Court of Pennsylvania in Smith v. Times 
Publishing Co., supra ... as follows: ‘The authority 
of the common pleas in the control and revision of 
excessive verdicts through the means of new trials 
was firmly settled in England before the foundation 
of this colony, and has always existed here without 
challenge under any of our constitutions. It is a 
power to examine the whole case on the law and the 
evidence, with a view to securing a result, not merely 
legal, but also not manifestly against justice,—a 
power exercised in pursuance of a sound judicial 
discretion, without which the jury system would he a 
capricious and intolerable tyranny, which no people 
could long endure. This court has had occasion more 
than once recently to say that it was a power the 


courts ought to exercise unflinchingly / (Italics 
plied).” 

And at page 354, the court said: 


sup- 


“To the federal trial judge, the law gives ample 
power to see that justice is done in causes pending 
before him; and the responsibility attendant upon 
such power is his in full measure. While according 
due respect to the findings of the jury, he should not 
hesitate to set aside their verdict and grant a new 
trial in any case where the ends of justice so re¬ 
quire.” 

The foregoing paragraph was repeated in Virginian Ry . 
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Co. v. Armentrout, 166 F. (2d) 400, 408 (4th Cir. 1948), 
with this addition: 

“The power of this court to reverse the trial court 
for failure to exercise the power, where such failure, 
as here, amounts to an abuse of discretion, is like¬ 
wise clear. ...” 

Other cases setting forth these principles include the 
following: Montgomery Ward & Co. v. Duncan, 311 U. S. 
243, 251 (1940); Mt. Adams d E. P. Inclined Ry . Co. v. 
Lowery, 74 Fed. 463 (6th Cir. 1896); Felton v. Spiro, 78 
Fed. 576 (6th Cir. 1897); Adams v. United States, 116 F. 
(2d) 199 (7th Cir. 1940); General American Life Ins. Co. 
v. Central Nat. Bank, 136 F. (2d) 821 (6th Cir. 1943); 
Marsh v. Illinois Central R. R., 175 F. (2d) 498 (5th Cir. 
1949); Southern Pac. Co. v. Guthrie, 186 F. (2d) 926, 
932 n. 10 (9th Cir. 1951); Snead v. New York Central 
R. R., 216 F. (2d) 169 (4th Cir. 1954). 

We conclude, on the authorities and on reason as well, 
that the trial judge had the power and duty to grant a 
new trial if the verdicts were against the clear weight of 
the evidence, or if for any reason or combination of rea¬ 
sons justice would miscarry if they were allowed to 
stand; and that this court has the power and duty to 
reverse and order a new trial if the trial judge abused 
his discretion in denying the motion therefor. 

As to what has been said so far in this opinion, the 
court is unanimous. We are not in agreement, however, 
as to the disposition of the new trial issue. My brothers 
Edgerton and Fahy take the view that the verdicts were 
not so clearly against the weight of the evidence or so 
plainly the result of passion, prejudice and sympathy, or 
otherwise so unjust that the trial judge can be said to 
have abused his discretion in refusing to grant a new 
trial. It follows that this final point urged by Eastern is 
rejected by a majority of the court and the judgments 
against the appellant will be affirmed. 
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I think Eastern Air Lines is entitled to a new trial and 
that the trial judge abused the judicial discretion com¬ 
mitted to him when he denied the motion. Although the 
discretion is broad and appellate review thereof is limited 
in scope, I suggest that the denial of a new trial must 
be held an abuse of discretion when it is demonstrable 
beyond peradventure that the verdict was flagrantly 
against the great weight of the evidence and that grave 
injustice will flow from it. Such is the situation ; here, 
in my opinion. 

In the first place, a simple statement of what happened 
on the fatal morning is sufficient to arouse misgivings as 
to the validity of the jury’s verdict. Shortly before noon 
on a clear, bright day, the Eastern airliner with two 
experienced pilots and 53 other persons aboard, was 
swinging into final approach for landing. The Bolivian 
pilot, in a warplane so constructed that he could nqt see 
before and below him, was hurrying to land because of 
an ailing engine. He mistakenly thought, without asking 
the tower, that the plane authorized to land ahead of him 
on the runway he was approaching had already landed 
and was out of the way. So he came hurtling downward 
and, without ever seeing the Eastern plane, struck it 
from above and behind, cut it in two, and killed the 55 
persons who were aboard. Yet the jury said the Bolivian 
pilot was not negligent, and that the collision was caused 
by negligence on the part of the airliner’s pilot. 

There is no basis whatever for exonerating the Bolivian 
of negligence, as I shall show. The only substantial basis 
for attributing negligence to the stricken airliner is the 
charge that it had not been cleared to land and so had 
unauthorizedly deviated from the pattern when it swung 
into final approach, and had negligently placed itself in 
the path of danger. Undoubtedly the jury decided to: con¬ 
clude that the tower had not cleared the Eastern plane 
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for landing, 2 so the weight of the evidence on that subject 
must be examined. 

The tower operator unqualifiedly said he had given 
clearance to Eastern. He said the liner responded imme¬ 
diately to all his instructions from the time of its first 
appearance, including his direction to turn, unfortunately 
given too late, when he saw Bridoux was coming on re¬ 
gardless. The dead pilots are presumed to have done 
their duty. They were experienced men entrusted with 
the lives of a large number of people, and were of course 
imbued with the universal instinct of self-preservation. 
Moreover, the tower operator was confirmed by Bridoux 
himself, perhaps unwittingly, when he said the tower told 
him, “You are No. 2 to land on runway 3.” The evidence 
shows no plane but Eastern which could have been No. 1 
to land on that runway. 

There was no affirmative evidence tending to show that 
landing clearance had not been given to the airliner. 
Lt. Shaw, the National pilot flying near Hains Point, 
merely said he heard none. His negative testimony is 
the only basis for the jury’s conclusion. Shaw admitted, 
however, that he could not hear tower messages when his 
colleague depressed the transmitting key. He was en¬ 
gaged at the controls of a large airplane and did not 
remember all the tower communications which he did 
hear. 

The jury’s finding that Eastern had not been cleared 
to land, based on such flimsy evidence, when considered 
in connection with its astonishing verdict in favor of Bri¬ 
doux, impresses me as having been the product of emo¬ 
tion rather than of evidence. I think the trial judge 

2 The appellees urge, unconvincingly I think, that the jury may 
have thought Eastern was cleared to land and may have found 
it negligent for some other reason. The other negligence attrib¬ 
uted to Eastern was too slight, and too much dependent upon 
lack of clearance, to give credence to the argument. 
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abused his discretion in not setting aside the verdicts as 
arbitrarily arrived at, contrary to the overwhelming 
weight of the evidence. 

This brings me to a consideration of the jury’s exon¬ 
eration of Bridoux and the part it probably played in 
producing the verdicts against Eastern Air Lines. There 
may be some question as to whether the verdict in favor 
of the Bolivian pilot, who was of course a defendant in 
the jury trial along with Eastern, is before us for review, 
since there was no appeal from the judgment thereon. 
The propriety of the verdict was before the district 
judge, however, on the motion for a new trial; it was 
expressly drawn to his attention and he had the power 
sua sponte to grant a new trial of the cases against 
Bridoux. Sulzbaclier v. Continental Casualty Co., 88 F. 
(2d) 122 (8th Cir. 1937). Regardless of that, thej fact 
that the jury found for Bridoux is pertinent for consider¬ 
ation; for, if the verdict in his favor was contrary to the 
weight of the evidence and was dictated by sympathy, as 
I think it clearly was, the jury’s willingness to depart 
from the evidence and to be swayed by emotion is 
demonstrated. 

The source of the jury’s sympathy for Bridoux is 
easily seen in his testimony. His story was a moving 
one, even in cold print. It must have been even more 
dramatic and appealing when he told from the witness 
stand in faulty English how he had never seen- the 


Eastern craft, how he plunged into the Potomac, I and 
how he escaped from his plane as it lay on the bottom 


of the river, although he was grieviously injured. 

But the fact is that, to all intents and purposes, he 
admitted guilt of the grossest sort of negligence, except 
for which the collision would not have occurred. He was 


flying over the busy National Airport a plane which 
probably should not have been permitted to ascend into 
such crowded air because its structural design limited 
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visibility and because it had a defective engine which 
developed trouble when he had been aloft only a few 
minutes. He was in a hurry to land. 

In this situation, when the tower said in response to 
his request for landing instructions, “You are No. 2 to 
land on runway 3,” Bridoux said he regarded the state¬ 
ment as actual and absolute landing clearance as soon 
as he should decide for himself, without further commu¬ 
nication from or with the tower, that the No. 1 plane to 
land on runway 3 was out of the way. Not only did he 
testify that he so regarded the tower statement when it 
was made to him, but he also argumentatively insisted 
from the witness stand that he had correctly interpreted 
the tower message. 

This misinterpretation, due either to stupidity or un¬ 
familiarity with the English language, was the primary 
cause of the collision, for Bridoux acted in accordance 
with his misunderstanding. He said he saw a plane on 
the ground ahead of him which he concluded was the 
No. 1 plane already landed, and so he thought it unneces¬ 
sary to check with the tower to learn whether the plane 
cleared to land before him had actually landed. Instead 
he proceeded to descend blindly at the rate of 500 feet 
per minute and at a forward speed of 150 miles per hour. 
As a consequence he struck the Eastern plane, which he 
never saw and which was vainly trying to escape from 
him in response to frantic warning given by the tower 
operator when he saw Bridoux was not turning to the 
left as he had been told to do. Bridoux said he heard 
this instruction but thought it was directed to a plane on 
the ground. The fact that the Bolivian pilot’s mistaken 
idea that he had been authorized to land without further 
clearance was the primary cause of the collision is also 
reflected in these questions to Bridoux and his answers 
to them: 

“Q. It would have prevented this accident, wouldn’t 
it, if you had called the tower and inquired as to the 
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identity of the plane ahead of you? A. Except that 
I happened to observe this plane on final approach, 
not any other plane. Therefore I assumed this was 
the No. 1. This was the only one on final approach. 

“Q. And that is where the trouble came in, be¬ 
cause you assumed that was the plane that was ahead 
of you, isn’t it, Captain? A. Probably, sir.” 

In view of the foregoing, it is unthinkable that the jury 
had any reason except sympathy for finding that the 
probably judgment-proof Bridoux was not negligent. It 
was an easy step for such an impressionable jury, through 
sympathy for the more than 50 dead and their bereaved 
dependents, to find against the luckless appellant, whose 
witnesses were killed in the crash. 

Other factors, insufficient standing alone to require re¬ 
versal, may have contributed to the totality of unfairness. 
For example, the appellees’ attempt to show “that the 
tower statements and testimony did in fact result from 
mutual consultations between the tower men and their 
superiors” 3 may have been regarded by the jury ; as a 
charge of fabrication and concoction and therefore as an 
attack on the veracity and integrity of the tower oper¬ 
ators. To be sure, the appellees disclaimed any intention 
of charging them with corruption, and the court conse¬ 
quently admonished the jury to put out of their minds 
the idea there was any charge of concocted or fabricated 
testimony by the tower witnesses. But a jury willing to 
depart from the evidence so far as to find a verdict for 
the Bolivian pilot might well have been willing to ignore 
the court’s admonition, and to seize upon the idea of 
fabrication as a reason for rejecting the tower testimony. 


3 Appellee’s brief on remand, p. 3. 
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We have seen that it is the duty of a trial judge to 
grant a new trial when it is clearly necessary to do so 
in order to prevent a miscarriage of justice. He ought 
to perform the duty by exercising the power “unflinch¬ 
ingly,” as the Pennsylvania court said. It is equally our 
duty to see that a miscarriage of justice does not result 
from a jury’s verdict. From the same evidence which 
the jury heard, the trial judge found the tower operators 
had negligently cleared both Eastern and Bolivian to land 
on the same runway at approximately the same time, and 
awarded judgment against the Government principally 
because of that negligence. Thus he did not agree with 
the jury on the fundamental issue as to whether Eastern 
was negligent, but found that its plane had been cleared 
to land. His finding has in effect been affirmed by the 
Supreme Court, and I think is conclusively correct. Cer¬ 
tainly it was amply justified by the evidence. Had the 
jury reached the same sound conclusion, it would have 
been bound to absolve Eastern. 

This court’s affirmance of the judgments against the 
appellant produces this anomalous situation: Eastern 
Air Lines and the United States have both been mulcted 
in damages because of contrary findings on a single fun¬ 
damental factual issue. The judgments against both de¬ 
fendants cannot possibly be correct; justice has miscar¬ 
ried either as to Eastern or as to the Government. 
Since the Supreme Court has affirmed the judgments 
against the latter, 4 and so has stamped approval on the 
finding that the Eastern plane was cleared to land, I see 
no escape from the conclusion that Eastern Air Lines is 
the victim of injustice. 


4 United States v. Union Trust Co., 350 U. S. 907 (1955). 
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j 

I would resolve the anomaly by reversing the judg¬ 
ments and remanding the cases for a new trial with direc¬ 
tions that, if the evidence on the subject is substantially 
the same as before, the landing clearance question should 
not be submitted to the jury, since the question has now, 
as it had not when the first jury was instructed, been 
authoritatively answered; other acts of negligence alleged 
against Eastern, if supported sufficiently by evidence, 
should be submitted for the jury’s consideration. I am 
unwilling to believe the court is powerless to right the 
wrong which has been done in these cases. 

Affirmed, 
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United States Court of Appeals 

For the District op Columbia Circuit 


Nos. 11,991 and 11,992 


EASTERN AIR LINES, INC., Appellant 

v. 

UNION TRUST COMPANY, et al, Appellees 


Appeal From the United States District Court for the 
District of Columbia 


PETITION FOR REHEARING IN BANC OR 
BY ORIGINAL DIVISION 


Appellees petition for a rehearing by the Court in banc 
of the Court’s decision of February 8, 1955 reversing the 
judgments against Eastern Air Lines and remanding the 
cases for a new trial on the ground that the trial court 
erred in submitting to the jury one of the several claimed 
acts of negligence, the question whether the Eastern plane 
attempted to land without an appropriate clearance; and 
if this Court should deny an in banc rehearing, then this 
petition shall, in the alternative, be considered as a petition 
for rehearing by the division which heard the case. 
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We believe that a rehearing should be allowed because: 

(a) The opinion here applied a test for appellate review 
of jury verdicts which directly conflicts with the controlling 
test laid down by the Supreme Court and by other divisions 
of this Court (see Part IV of supporting brief, infra , p. 32). 

(b) The Court’s conclusion that there was insufficient 
evidence for the jury to find that Eastern had not been 
cleared to land at the airport was based upon a wholly 
erroneous, misleading and incomplete statement of the 
evidence thereby reflecting the Court’s failure to under¬ 
stand vital facets of the record. 

(c) The opinion usurps the jury’s function of selecting 
from the entire record the evidence, the inferences and the 
witnesses upon the basis of which ultimate factual con¬ 
clusions are to be drawn. 

(d) The opinion’s unwarranted selective approach to the 
record has overlooked substantial and convincing evidence 
that Eastern was not cleared to land; substantial evidence 
that Eastern was not cleared has been discarded in a novel 
appellate re-evaluation of relative credibility and probative 
force; 

(e) The opinion erroneously holds that [alleged] uncon¬ 
tradicted testimony of an interested witness whose credi¬ 
bility has been substantially assailed must be accepted by 
the jury. 

(f) The decision here in these test cases arising out 
of the air collision of November 1, 1949 will directly affect 
the future welfare of more than 200 next of kin of the 
persons whose deaths thereby resulted. 

We submit that these cases should be reheard in banc 
because the original decision has apparently lost sight of 
our traditional common law and constitutional separation 
of functions between courts and juries whereby only 
the jury, and not an appellate court faced with a cold 
record, can sift the evidence and its inferences and probe 


3 


the credibility of the witnesses to determine that which is 
to be believed in arriving at ultimate factual conclusions. 

Finally, we submit that the division erroneously decided 
a question of far reaching importance to the jury system in 
holding that even though an interested witness’ credibility 
has been substantially assailed, his alleged uncontradicted 
testimony must be accepted by the jury. This new holding 
is a shocking departure from a long line of decisions in 
this Court and authoritative decisions in the Supreme 
Court of the United States. The import of this | new 
principle warrants reexamination by the entire bench of 
this Court. 

With due respect for this Court and its membership, 
counsel is fully aware of the import of the assertions made 
here. To avoid any question as to their warrant, the 
attached brief will necessarily, and unfortunately, there¬ 
fore, at some length furnish full and detailed record 
support. 

Accordingly, a rehearing should be ordered, preferably 
before the Court in banc. 

Respectfully submitted, 

David G. Bress 
Sheldon E. Bernstein 
Attorneys for Appellees 
1001 15th Street, N. W. 
Washington, D. C. 

Of Counsel: 

Alvin L. Newmyer 

Jo V. Morgan, Jr. 

Certificate of Counsel 

I certify that the within and foregoing petition ; for 
rehearing is presented in good faith and not for delay. 


. .......................f 

David G. Bress 
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IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit 


Nos. 11,991 and 11,992 


EASTERN AIR LINES, INC., Appellant 


v. 

UNION TRUST COMPANY, et al, Appellees 


Appeal From the United States District Court for the 1 
District of Columbia 


BRIEF IN SUPPORT OF PETITION FOR REHEARING 


INTRODUCTION 

Questions Presented 

This petition raises the question whether a reviewing 
court has the right—as distinguished from naked power— 
to find legal error in an alleged insufficiency of evidence 
to support a verdict where that conclusion can be reached 
only by considering selected evidence, by adopting selected 
inferences to the exclusion of others equally reasonable and 
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by an appellate cold record 1 appraisal of the credibility of 
witnesses. More bluntly, the question is whether our com¬ 
mon law and constitutional systems will abide appellate 
invasion of the jury’s sole and exclusive right to evaluate 
the relative credibility of witnesses and to select that 
evidence and those inferences upon the basis of which 
ultimate factual conclusions are to be reached. 

At the risk of judicial displeasure, our duty requires 
us to point out that the factual assertions and inferences 
of the opinion are a combination of numerous and gross 
misstatements and omissions not warranted by the record. 
To so demonstrate and thus avoid any question of record 
support for our position here, we will analyze the Court’s 
opinion and its more significant misstatements or omissions 
seriatim and in detail. That process, we submit, will 
demonstrate the danger of appellate re-evaluation of the 
facts and the consequent impairment of the jury system. 

The Court's Opinion in Summary 

The opinion opens with a general background statement 
which, at the outset, erroneously casts the case in terms of 
an innocent Eastern Air Lines plane “struck from above 
and behind” (p. 2.). Then it launches into a detailed 
statement of facts which, over and above numerous mis¬ 
leading or erroneous statements, completely ignores a 
wholly contradictory story of the events which the jury 
could, and obviously did, believe. 

By and large that statement is based on the Tigner 
(or control tower) version of the affair (cf. our original 
brief, pp. 15-19) to the unexplained and inexplicable exclu¬ 
sion of the Bridoux testimony (cf: our original brief, pp. 
11-15) which the independent evidence corroborated (cf. 
our original brief, pp. 19-26). It would not be unwar- 

1 * 1 The best and most accurate record is like a dehydrated peach; it has 
neither the substance nor the flavor of the fruit before it was dried”. Ulman, 
The Judge Takes The Stand (1933), 267 quoted in opinion by Judge Frank 
in Broadcast Music v. Havana Madrid Restaurant Corp ., 175 F. 2d 77, 80 
(C.C.A. 2, 1949) noted infra p. 28. 
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ranted for an appellate court to consider only that testi¬ 
monial version most favorable to support a jury’s ver¬ 
dict. It is unheard of to rely only on testimony to the 
contrary. 

The opinion then concludes that Tigner stated positively 
that he had cleared Eastern to land, in the face of which 
the ‘ 6 negative” testimony of Shaw, who, says the Court, 
was not paying particular attention, could not form a 
jury issue. Again, in this supposed coup de grace, the 
Court misstates, misunderstands and overlooks vital record 
testimony and accepts only that evidence most favorable 
to the loser below—an anomalous approach to the appellate 
posture. More important, the Court completely overlooks 
the fact that even as it casts the facts there still remained 
a jury question as to Tigner’s credibility. 


I. 

SETTING THE RECORD STRAIGHT—THE MORE SIGNIFI¬ 
CANT FACTUAL ERRORS AND OMISSIONS OF THE 
COURT'S OPINION 

i 

In this part we will consider in succession each of | the 
many material factual errors of the opinion. While that 
process, unfortunately, may leave a somewhat disjointed 
impression, no other course suggested itself that would 
certainly and thoroughly demonstrate that the Court 
reached its conclusions on a series of material errors of 
fact. In part II, infra, we will attempt to correlate the 
errors thus separately analyzed and there show that with 
a full and correct understanding of the facts, the result 
below must be affirmed. 

1. The Eastern DC-4 “was struck from above and be¬ 
hind” (Opinion, p. 2).—There was some such evidence. 
On the other hand the statement omits the established fact 
that except for the last seconds (at the most 15 seconds 
since the DC-4 was on “final” for only % to % mile at 
120 m.p.h.), the P-38 was on a straight in approach and 
the DC-4 swung in a wide arc to cut in front of the P-38 
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(See, e.g., Plaintiffs’ Exhibits 1 and 8, XI2125A, 2129A; see 
also discussion infra, p. 17; cf. Court’s charge at X 2113A, 
as to which Eastern has not here claimed error). More 
important, the statement overlooks the testimony of a 
C.A.B. expert (Pahl) who, from his examination of the 
wreckage, concluded that at impact there was little differ¬ 
ence in the attitudes or the horizontal speeds of the two 
planes and that the impact could have been caused by the 
movement of either plane or “by one coming up a little 
bit and one coming down a little bit” (See our original 
brief, pp. 27-28). 

2. “Tigner testified that . . . when the Eastern plane 
was still north of the airport, he cleared it to land 2 on 
Runway 3” (Opinion p. 5).—The Court omits any reference 
to numerous other statements by Tigner that the DC-4 was 
on downwind leg when he cleared it, that he did not know 
where it was when he cleared it and that he first saw the 
DC-4 when is was completing its downwind leg turning 
to base leg southwest of the tower (See Appendix infra 
analyzing Tigner testimony). 

3. “He [Tigner] fixed the time of the clearance as ap¬ 
proximately 11:44 A.M. The DC-4 continued its flight and 
entered the traffic pattern as it had been directed to do” 
(Opinion, p. 5).—The first statement overlooks Tigner’s 
total uncertainty and lack of memory of the other more 
pertinent details of the alleged clearance such as where the 
DC-4 then was, the substance of the clearance message, 
whether he or the DC-4 initiated it, etc. (See Appendix 
infra and our original brief at p. 16). The second state¬ 
ment is sheer imagination because: (a) no one in the 
tower testified to the movements of the DC-4 before it 

2 While not now in issue, the opinion also erred in the statement in foot¬ 
note 3 to the effect that the described meaning of ‘ i cleared to land” “was 
the unanimous testimony of all the certified air traffic controllers who testified 
on the subject”. (Emphasis supplied.)—Apparently the Court did not read 
the contrary testimony of Rvdstrom, one of the controllers on duty at the 
time of the accident (X 2077, 2078A). Moreover, of the three other con¬ 
trollers who testified (Tigner, Union and Davis) only Tigner and Union tes¬ 
tified on this point. 
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was seen southwest of the tower turning to the base leg of 
the pattern and, therefore, obviously could not have seen 
it earlier as it “entered the traffic pattern”, and; (b) the 
DC-4 did not actually follow the pattern, but instead cut 
right across the field and the terminal building concourse 
as shown in the unrebutted testimony of the witness Kirby 
(II 280A) which is not even mentioned in the opinipn. 

4. “The Bolivian P-38 had taken off from Runway 3 i. 
(Opinion, p. 5).—While the tower men so testified, Bridoux 
asserted he took off from Runway 36 (see our original 
brief at p. 12) and the independent testimony of witnesses 
Craig (IX 1958—1961A) and Aubin (IX 1958—1961A) 
confirmed Bridoux. 

5. “Shortly after he cleared the DC-4 to land, Tigner 
observed the P-38 at a high altitude, circling Alexandria 
about seven miles south of the airport ...” (Opinion, 
p. 5).—No one claimed to have seen the P-38 “circling 
Alexandria”; the tower men claimed to have seen it circling 
5-10 miles south of Alexandria (see accurate statement of 
record at pp. 16-18 our original brief). Of greater signifi¬ 
cance, the opinion overlooks Bridoux’ flatly contradictory 
testimony that he was never at the point indicated and 
that he did not circle as testified by the tower (cf. lour 
original brief, pp. 12-13). Finally, the opinion implicitly 
adopts the ridiculously impossible claim of Tigner that 
after 11:44 (when he allegedly cleared Eastern) he had 
several communications with the P-38 which was circling 
5-10 miles south and that, thereafter, in a period of one 
minute or less, the P-38 descended almost 4,000 feet and 
flew vertically 5-10 miles to the point of crash—an impos¬ 
sibility for the aircraft with flaps and wheels down (see 
our original brief referring to independent expert testimony 
on this point at pp. 18-19, and also fn. 12 at p. 14; See also 
Appendix infra). 

6. Balance of the first complete paragraph on p. 5 and 
first two complete paragraphs of p. 6 of opinion describing 
the tower’s alleged communications with the P-38 and its 


actions.—All of this assumes the credibility of the tower 
version of the events which version was not only flatly and 
irreconcilably contradicted by Bridoux and thrown in 
grave doubt by the independent testimony (cf. our original 
brief, pp. 19-26) but which the jury obviously rejected. 

7. “The DC-4 . . . responded [to the Tigner message] 
with a surge of power . . (Opinion, p. 6; see also last 
two sentences of first full paragraph on p. 15).—This 
is apparently borrowed from Eastern’s brief without any 
direct proof whether that last second maneuver by the 
DC-4 was in response to the alleged tower message or in 
consequence of the DC-4 pilots having belatedly seen the 
P-38. 

8. In the last two paragraphs on p. 6 and those following 
on p. 7 of the opinion, the Court omits any reference to 
Bridoux’ testimony that after taking off he circled the 
field because of his engine trouble (cf. our original brief, 
p. 12) which flatly contradicted the tower story that he 
immediately left the vicinity of the field and went about 
10 miles west (cf. our original brief, p. 15). This oversight 
also failed to acknowledge the independent testimony of 
witness Cope corroborating Bridoux’ assertion that he 
circled the field (cf. our original brief, p. 22). 

9. When Bridoux advised the tower he was on final 
approach it responded “ ‘Bolivian P-38, prepare to land 
on Runway 3,’ ” (Opinion, p. 10, emphasis supplied; see 
also repetition at pp. 33-34).—The word “prepare” in the 
transcript is obviously a typographical error or misunder¬ 
standing due to Bridoux’ heavy accent. Testimony on the 
same message which appears in at least eight other portions 
of the transcript (X- 1981A, 1984A, 1993A, 1994A, 1997A, 
2000A, 2009A, 2013A) records Bridoux as stating the mes¬ 
sage was “cleared” to land. 

10. Court’s summary of appellees’ arguments to establish 
that the DC-4 was not cleared to land (Opinion, second full 
paragraph p. 13).—Comparison with appellees’ summary 
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in their brief (at pp. 42-44) will reflect substantial omissions 
in the Court’s summary, particularly of appellees’ reliance 
in part upon Tigner’s lack of credibility and the lack of 
any corroboration on the alleged clearance message by any 
of the other seven controllers in the tower at the time. 
Strange that where credibility was the prime factor on 
which the result below hinged, it should be entirely neg¬ 
lected here and one version of the affair (rejected by the 
jury) accepted without question to the utter exclusion of 
the other. 

11. The Court’s attempted disposition of the evidence 

showing Eastern was late (Opinion, p. 2).—Here the Court 
omits any reference to two other vital pieces of testimony 
buttressing the inference that Eastern was late and shortcut 
the pattern to land without authority. First, the Court 
overlooks Shaw’s testimony that when he was at Beltsville 
and heard the Eastern plane reporting itself there, he 
looked around and could not see the Eastern plane. From 
this the jury could have properly inferred that in fact 
the Eastern plane was behind Shaw at that time (i.e. in 
his “blind” area) so that in reaching the airport area 
before him it must have been moving post haste. Second, 
no mention is made anywhere in the opinion of the 
unrebutted testimony of the witness Kirby (II 280A) 
showing that the Eastern plane never followed the pattern 
at all but instead cut right across the field and the terininal 
building concourse. ; 

12. The Court’s version of the Shaw testimony (Opinion, 
pp. 14-19).—This is so erroneous that complete re-analysis 
against the record is indispensable to show that Shaw was 
not mistaken in what he thought he heard nor was he 
inattentive. 

(a) Approach and Communications Procedures —As a 
commercial flight approaches from the north it is on its 
own company radio frequency (on which it has remained 
since leaving the last airport). That company frequency 



12 


(like any other frequency) is like a party line and trans¬ 
missions thereon can only be heard by planes tuned to 
that party line. When the plane reaches the Beltsville 
area, it switches its radio transmitter and receiver to 
Washington ATC (Air Traffic Control), a separate and 
distinct frequency or party line (120.3 megacycles) for 
planes approaching (or leaving) the Washington airport 
before (or after) they have come under control tower 
jurisdiction. The plane reports to Washington ATC (not 
to be confused with the control tower which is physically 
a separate entity with separate duties and activities) and 
ATC then directs the plane to switch over to the control 
tower, w’hereupon the plane again rotates its radio selector 
switch in order to cut in on the separate and distinct radio 
channel or party line for communication with the control 
tower (119.1 megacycles). Thereafter, the plane remains 
on the control tower line until it has landed and on that 
line, and only that line, receives messages authorizing 
clearance into the pattern, clearance to land, conditions 
for landing (weather, wind, runway, etc.), other traffic in 
the pattern, etc. 

(b) Shaw's actual testimony —Understanding this ap¬ 
proach and communications sequence, the Shaw testimony 
is impressively different from that purportedly summarized 
in the opinion. Shaw repeatedly testified: (1) that as his 
plane approached Beltsville, his pilot (Porter) switched 
from company to ATC frequency and immediately heard 
the Eastern plane reporting itself to ATC and being ad¬ 
vised to contact the tower; (2) that the Shaw plane 
immediately went through the same procedure on the ATC 
frequency; (3) that as the Shaw plane immediately 
switched to the tower frequency, Shaw heard Eastern 
reporting to the tower and being instructed to enter the 
left traffic pattern for landing on Runway 3; (4) that 
immediately upon the completion of that transmission, the 
Shaw plane went through the same procedure with the 
tower and was similarly cleared into the pattern. That 
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sequence and the fact that the messages and responses 
were almost instantaneous, one after the other, was re¬ 
peated several times in the Shaw testimony (See,! e.g., 
I 82 A, 84A, 111 A, 115A). 

Shaw’s testimony continued to show unequivocally: (1) 
that from the time the Eastern DC-4 and his plane first 
switched to the tower frequency, Shaw’s plane continued 
to be tuned to that frequency (I 85A, 90A 92A, 99A, 117A, 
140A); (2) that he never took his radio earphones; off ; 3 
(3) that during this entire period, the tower frequency 
(119.1) was very quiet, with only three users, Shaw’s 
plane, the Eastern plane and the tower (I 90A); (4) ; that 
Shaw was very attentive to transmissions over this fre¬ 
quency, shown first by his effort to locate the Eastern 
DC-4 when he heard it over the radio (I 84A) and second, 
by his attempt to locate the P-38 when he heard the tpwer 
mention it (I 90A); (5) that there was nothing to distract 
Shaw’s attentiveness to radio messages (such as log entries 
to make (I 124A)); (6) that from the time Eastern and 
his plane reported to the tower from Beltsville in quick 
and immediate succession until after the accident, there 
were no transmissions over the tower frequency by anyone 
(i.e., Eastern, Shaw’s plane or the tower) except two—the 

first to the effect “Eastern, traffic a P-38. i..” 

which he (Shaw) heard when his plane was in the vicinity 
of the Armory (I 90A) and the second and last “Look out 
for the P-38” which he heard about one minute later as 
his plane approached Haines Point (I 99A). 4 


3 In footnote 5 (p. 15), the opinion states that Shaw “ qualified* * his testi¬ 
mony about keeping on his earphones, quoting a portion of his cross-examina¬ 
tion. In the context of his entire testimony and absent his voice inflection 
when he so testified, this is a most erroneous assertion. It ignores repeated 
earlier testimony that he had his earphones on during the entire critical 
period (I 92A) and that this was required (I 76A). In context what 
the Court characterizes as a qualification was no more than an exasperated 
final statement in effect 11 What more can I say and how many times must 
I tell you—that is my best recollection* \ 

* Cf. with the incorrect statement in the opinion (at p. 15) that the la?t of 
the two above mentioned messages was “the first notice to Eastern that the 
P-38 was in the air . . .*’ 


i 
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(c) The Court*s Unfortunate Characterizations and Mis¬ 
construction of the Shaw Testimony — 

(1) The paragraph beginning with the assertion that 
“It is an unquestioned and unquestionable fact that Shaw 
was not in a position to hear messages from the tower 
during all the critical nine-minute period’’ (Opinion, p. 16), 
is nonsense. As already shown, (a) Shaw was tuned to 
the tower frequency (and remained thereon) almost 
instantaneously after Eastern tuned to that frequency, 
whatever time that may have been, so that Shaw could 
have heard any message between the tower and Eastern, 
and (b) from the time Eastern and Shaw’s plane were 
cleared into the pattern in immediate succession during the 
very first few seconds both tuned to the tower frequency, 
Shaw’s plane never again called the tower until after the 
crash (see I 90A where Shaw states there were no trans¬ 
mission on the frequency other than as above stated). 
As a practical matter, the Court’s sheer conjecture that 
Shaw may not have heard a clearance to Eastern, because 
his transmitter button may have been depressed at the 
time, overlooks the fact that if Shaw’s plane had been 
transmitting on the tower frequency at the same time as 
the tower was transmitting to Eastern, this situation 
undoubtedly would have required further clarifying trans¬ 
missions to Eastern because of garble or whistle (or what 
radio men call heterodyne). While this is not entirely 
clear in the record it is a fact of radio technique and it was 
not developed in the testimony because on the record it 
was unequivocally clear that Shaw’s plane was not broad¬ 
casting at any time during the period when the alleged 
clearance to Eastern could have been given. 

(2) The Court’s emphasis on times (Opinion 14, 16-17). 
—In the first place, Shaw’s assertions of times were only 
approximate and based on memory (I 113A, 119A). More 
important, the only factor showing possible error in that 
regard is the pre-trial stipulation between counsel that 
Eastern was cleared into the pattern at 11:37 whereas 
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Shaw indicated it was about 11:41-11:43. On the basis of 
this stipulation, the Court says 4 ‘Shaw could not; have 
heard’’ the tower clear Eastern into the pattern. This is 
utterly unsound and beyond the appellate province. Firstly, 
what basis is there in the record for telling Shaw, a trained, 
intelligent and honest pilot, what he heard or could have 
heard where routine commercial aeronautical experience is 
involved? Secondly, is Shaw not to be believed because 
counsel may have blundered in making a j)re-trial stipula¬ 
tion prior to a full exploration of the facts? Third, even if 
Shaw made a mistake as to the exact times (or if clocks or 
watches did not jibe), it certainly does not follow that he 
did not hear what he said he heard which he repeated and 
repeated. 

i 

(3) This leads to the Court’s last important but errone¬ 
ous factual assertion about Shaw: that since Shaw could 
not have heard Eastern cleared into the pattern, he appar¬ 
ently heard it cleared to land and confused the two (Opin¬ 
ion, pp. 17-18).—This is sheer fantasy evident in part from 
the fact that no such hypothesis was advanced below by 
Eastern. From the earlier discussion of approach and 
communication procedures and the Shaw testimony, it 
is clear that Shaw’s plane was on the tower frequency 
almost from the moment Eastern was. (By almost we 
mean that though not at the same precise moment, there 
was still not enough of an interval for a message to get 
through.) Thus it was impossible for Eastern to have 
had any earlier communications with the tower because 
Eastern had previously been on the ATC frequency and 
before that on its own company frequency. Therefore, 
that first communication which Shaw heard between the 
tower and Eastern necessarily was a clearance to enter 
the pattern not a clearance to land which sequentially 
is not given until the approaching plane is in the immediate 
vicinity of the field. 

Whether or not Shaw was mistaken as to exact times 


(or somebody’s clock was wrong, or the jury believed the 
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pre-trial stipulation as to the time of Eastern’s clearance 
into the pattern was approximate), one thing is certain— 
that is, when Shaw tuned into the tower frequency imme¬ 
diately after Eastern had, he heard Eastern cleared to 
enter the pattern, whether it was 11:38 or 11:42, unless 
Shaw was lying. And whether he w T as lying would appear 
to be for the jury—not this Court 5 to determine. 

. . Tigner testified positively that he cleared the DC-4 
to land ... He adhered to that statement despite vigorous 
cross-examination. Tigner further said the Eastern DC-4 
followed his instructions throughout the entire flight” 
(Opinion, p. 15).—Reflecting on the first two sentences, we 
have set out in an Appendix hereto a summary comparison 
of the Tigner testimony on various pertinent points (in¬ 
cluding the alleged clearance to land) with the testimony 
of other witnesses as well as noting many inconsistencies 
in the testimony of Mr. Tigner himself. As we show 
hereinafter, that analysis coupled with other factors threw 
Tigner’s credibility in grave doubt. Therefore, it is mis¬ 
leading to characterize his testimony on the clearance 
point as “positive” and “adhered to” under vigorous 
cross-examination without reference to the plethora of 
impeaching and contradictory testimony (including self¬ 
contradictory matter) on most of the other pertinent phases 
of his testimony. And the final sentence of the quotation 
from the opinion, highlights the shallowness of this ap¬ 
proach in that Tigner admittedly had no clear recollection 
of the Eastern plane before he saw it southwest of the 
tower turning to base leg and, therefore, was hardly in a 
position to assert that it “followed his instructions through 
the entire flight.” 

r > The opinion incorrectly implies that Shaw ’s trial testimony on the clear¬ 
ance message was of recent fabrication. Footnote 8 (Opinion, p. 17) refers 
to a statement by Shaw during the C.A.B. investigation (more than 3 years 
earlier) where Shaw was reported as saying he heard Eastern given a landing 
clearance. The C.ourt fails to mention that Shaw testified that this statement 
was corrected within a few days, saying that . . if you will check 
my [C.A.B.] hearing, I correced that before Mr. Jones. There was misuse of 
the words ‘landing clearance * ” (I 118A). 
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THE FACTUAL ERRORS OF THE OPINION CORRECTED, 
THERE WAS CONFLICTING EVIDENCE AS TO 
WHETHER EASTERN WAS CLEARED TO LAND, IF 
NOT CONVINCING EVIDENCE THAT IT WAS NOT 

In the prior section of this brief, we have, at the risk 
of lack of continuity, analyzed the key factual assertions 
of the opinion and shown them to be in error so as to 
demonstrate that the posture of the case here is not, as 
the Court asserts, one of the uncontradicted, unimpeached 
word of Tigner that he cleared Eastern to land without 
substanial evidence to the contrary. 

Time was when the time honored and time tested appel¬ 
late rule for ascertaining the sufficiency of the evidence 
to support a verdict was based not on the weight of the 
entire evidence as independently evaluated by the review¬ 
ing judges, but rather on the existence of any substantial 
evidence on which a jury of reasonable men might have 
decided as they did. Inexplicably abandoning that con¬ 
trolling rule for appellate guidance, this Court's opinion 
wanders through the record, selecting at random that 
which the Court chooses to believe or rely upon, thus deny¬ 
ing the right—the exclusive right—of the jury to weigh 
relative probative force and credibility of the various 
pertinent items of evidence. 

Illustrative is the initial error of the opinion (discussed 
supra, pp. 7-8) wherein the Court states that the Eastern 
plane was struck “from above and behind,” whereas under 
the evidence the jury may have properly concluded that 
the DC-4 cut in front of and nosed up into the P-38. While 
that error does not directly bear on the sole issue • upon 
which the decision turned (i.e., whether Eastern was cleared 
to land), nevertheless it does reflect an unaccountable and 
improper appellate disposition to recast the facts on appel¬ 
late visceral reaction as to whether to accept or reject 
the truth of bits of testimony. That new disposition must 
necessarily undermine the jury system. The emphasis has 
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now apparently shifted from a criterion whether reason¬ 
able men could differ to whether the appellate court think’s 
the jury’s verdict was correct in the light of what the 
division of the appellate court thinks the verdict should 
have been had it sat as a jury of three. The true test in 
review’ of a jury’s verdict is whether there is an “evi¬ 
dentiary basis for the jury’s verdict”. 6 The test of “sub¬ 
stantial evidence” in review’ of findings by administrative 
bodies 7 is wholly inapplicable. 

A. The Trial Judge (and the Jury) Found That Tigner Did Not 
Tell the Truth; the Record Furnishes More Than Ample 
Foundation for That Finding—But this Court Has Re¬ 
versed on the Sole Ground That Tigner was Truthful 

This Court has in effect ruled as a matter of law that 
Tigner told the truth when he testified that he cleared 
Eastern to land and that the jury w r as required to accept 
his statement as the truth. In the case involving the 
United States, however, the trial judge did not make a 
single finding based on acceptance of Tigner’s testimony. 
His finding that Eastern and the P-38 were both cleared 
to land (I 44A) w’as based on (a) acceptance of Bridoux’ 
testimony that he was cleared and rejection of Tigner’s 
denial, and (b) acceptance of the Government’s concession 
in their case that Eastern was cleared. The trial court was 
thus not called upon in that case to resolve the disputed 
testimony as to whether Eastern was cleared. But it was 
an issue in dispute in the Eastern case, and, to the extent 
its resolution hinges on Tigner’s credibility, it is significant 
that the trial judge who heard and saw Tigner did not 
believe he told the truth. 

Thus, this is not merely a case wrhere: (a) there is sub¬ 
stantial evidence contradicting Tigner even though it is 
labelled “negative” evidence (Shaw’ testimony—see sum¬ 
mary infra subsection B); and (b) there are a series of 

6 Lavender v. Kurn, 327 U.S. 645 (1945) quoted infra p. 25. 

7 See Friend v. Britton, Comr. f (U.S. App. D.C.) No. 12165, decided March 
10, 1955. 
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circumstantial facts warranting inferences inconsistent 
with Tigner’s testimony on the clearance issue (see sum¬ 
mary infra subsection C); and (c) there is an abundance of 
impeaching and contradictory evidence in the testimony 
of Tigner himself and from other witnesses (see Appendix, 
infra ); and (d) Tigner’s entire and overall version of the 
events is flatly contradicted by Bridoux. This is even more; 
it is a case where the trial judge heard and saw the witness 
and found (in the companion non-jury case) that Tigner 
was not telling the truth—a finding in which the jury im¬ 
plicitly concurred in that their verdict plainly shows they 
rejected Tigner’s and the tower version of the events and 
accepted Bridoux’. 8 

We have not been able to find a single case comparable 
to that at bar where the function of resolving credibility 
and selecting between conflicting evidence and inference 
was taken from the jury and its exclusive and traditional 
province thus invaded by an appellate court. And rightly 
so because it behooves judges to resist “ . . . the seductive 
argument [often] made that a conclusion of fact which 
appears to the court to be reasonable is so clear that 
reasonable men could reach no other”. 9 Indeed were that 
practice condoned, the tendency would be to reduce the 
jury to a mere formal appendage. 

In a fairly recent case 10 in which Judge Walter M. 
Bastian sought review of a decision of the Supreme Court 
of Arkansas which had set aside a jury verdict for the 
plaintiff by accepting the defense version of the case, the 
Supreme Court of the United States entered a per curiam 


8 As noted in our original brief (p. 11), this is not a ease of minor incon¬ 
sistencies in the two versions of the accident, but rather one where; the two 
versions wholly and irreconcilably conflict to such a degree that one must 
necessarily conclude either Tigner or Bridoux was a liar. It is interesting to 
note that towards the end of the trial, the .judge remarked fat the bench] 
that ‘ ‘ I don’t think anybody questioned Bridoux’ veracity at all.” (X 
2048A ). I 


From opinion of Chief Judge Parker in Bvrcham v. .7. P. Stevens $ Co., 


Jnc., 209 F. 2d 35 (C.C.A. 4, 1954). 


io Eubanks v. Thompson, 334 U. S. 854, 92 L. ed. 1776 (1948). 
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order granting certiorari and reversing the Arkansas 
judgment without oral argument or briefs on the merits, 
citing only Myers v. Reading Co 331 U.S. 477, 91 L. ed. 
1615 and Ellis v. Union P.R. Co., 329 U.S. 649, 91 L. ed. 
572. In the Ellis case the Supreme Court had said: 

“The choice of conflicting versions of the way the 
accident happened, the decision as to which witness 
was telling the truth, the inferences to be drawn from 
uncontroverted as well as controverted facts, are 
questions for the jury. Tennant v. Peoria & U. P. R. 
Co., 321 U.S. 29, 88 L. ed. 520, 64 S Ct 409, 15 NCCA 
(NS) 647; Lavender v. Kurn, 327 US 645, 90 L. 
ed. 692.” 

B. Shaw's "Negative Testimony" Created a Jury Issue as to 
Whether Eastern Had Been Cleared to Land 

The record shows beyond peradventure of doubt: (1) 
that Shaw was tuned to the tower frequency all of the 
critical time that Eastern was; (2) that Eastern could not 
have been tuned to the tower earlier; (3) that Shaw could 
not have confused a message clearing Eastern into the 
pattern with a clearance to land and that the initial message 
he heard had to be the former; (4) that after this initial 
message followed immediately and almost instantaneously 
by a similar clearance into the pattern for Shaw’s plane 
and until after the accident, Shaw’s plane was not trans¬ 
mitting so as to create the possibility of blocking incoming 
transmissions; (5) that Shaw* was paying attention to the 
messages on the frequency, looking for the Eastern plane 
and the P-38 when they were mentioned on the frequency, 
and; (6) that the tower frequency was then not busy, being 
used only by the tower, Eastern and Shaw’s plane. 

With all this—shown by the record but overlooked, 
ignored or misunderstood in the Court’s statement of the 
facts—Shaw’s testimony rises far above the conventional 
understanding of “negative” testimony. Shaw was an 
impressive witness with an excellent aeronautical back¬ 
ground, civil and military, and of obvious ability and 
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integrity. And though these factors, judged face to face, 
must necessarily play an important part in determining 
the weight to be given Shaw’s testimony, this Court says 
that as a matter of law he must have been mistaken. We 
submit that a careful re-reading of his testimony! in the 
light of each assertion on pages 14-17 of the opinion must 
convince the Court of the injustice resulting from its 
misinterpretation. 

As a matter of fact, Shaw actually testified affirmatively 
that Eastern was not cleared (I 92A)—a record fact which 
the Court also overlooked in its opinion. He obviously 
and sensibly based this categorical statement on the fact 
that if any clearance to land had issued to Eastern, he 
was in a position to and would have heard it and remem¬ 
bered it. 11 This testimony was affirmative, positive and not 
objected to; it was sufficient without more to create an 
issue against Tigner’s sole uncorroborated testimony that 
he did clear Eastern. And the Court’s overlooking this 
positive testimony of Shaw is no more justifiable, for ex¬ 
ample, than its assertion that Shaw “qualified” his testi¬ 
mony about wearing earphones when there are numerous 
other statements in the record that he wore his earphones 
the entire time (see fn. 3, supra). Obviously, as an 
intelligent pilot at the controls and wearing earphones 
coming into a busy airport, Sliaw was very much concerned 
with messages being broadcast on his radio frequency con¬ 
cerning landings. His being at the controls of the plane 
hardly detracts from his concern, interest and care t6 note 
all broadcasts that might affect his handling of the controls. 
He would be particularly concerned with a clearance broad¬ 
cast to the Eastern plane, which he already knew had; been 
cleared into the pattern immediately before he was so 

ii Again, the Court unfairly questions Shaw’s attentiveness when it asserts 
(Opinion, p. 18) that lie testified that respect to the tower message il Eastern, 
traffic, a P-38 . ’ 1 the direction did not register 9 \ Shaw testi¬ 

fied that when he used the word “register” he meant that whatever the direc¬ 
tion given was he had no recollection of it [3 years later] at the trial (I 
91-92A). ! 
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cleared, the movements of which would vitally affect and 
determine his own actions. He made this evident by his 
testimony that when he heard Eastern reporting and cleared 
into the pattern, he immediately looked around to locate 
it (I 84A). 

With complete deference to this Court born of a lifetime 
of respect, it is shocking to counsel how this Court could 
piece together bits of the record to the exclusion of a 
plethora of other probative matter and thereby conclude 
that Shaw was inattentive or was not in a position to hear 
the clearance to land message if it was given. The evidence, 
we submit, is clear, patent and uncontradicted that he was 
attentive and in a position to hear, tuned to the tower 
frequency during the entire period when the message 
could have been sent, intent on all transmission between 
the only three users of the frequency, undiverted by paper 
work and his own receiver not blocked by transmissions 
from his own plane because no such transmissions were 
made. 

C. Other Circumstances Corroborate Shaw and Contradict 
Tigner's Assertion He Cleared Eastern to Land—At the 
Least They Raised an Issue for the Fact Finder 

As we already noted, the opinion overlooks several of the 
corroborating circumstances relied upon to prove that East¬ 
ern was not cleared to land and misconstrues or overlooks 
vital testimony on those to which it does refer. 

At the outset, we question the opinion’s technique in 
isolating each of these corroborative circumstances and 
then concluding as to each thus separately considered that 
it is without substantial weight as evidence of lack of 
clearance. One can never see a forest by confining the 
sight to a single tree or a series of single trees. And so 
we have not argued and do not argue that any one of 
these circumstances considered in a vacuum would be 
sufficient to prove Eastern was not cleared. We do urge 
that their combined effect coupled with the forceful and 
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substantial Shaw testimony raised a substantial issue for 
the exclusive fact finder—the jury—as to whether an 
impeached and contradicted Tigner was to be believed in 
his uncorroborated word that he had cleared Eastern to 
land. 

With respect to the fact of Eastern being late, we never 
suggested it was any more than circumstantial evi¬ 
dence to be considered by the jury with other evidence on 
the clearance issue, just as in automobile negligence cases 
it has always been considered relevant and probative that 
the person charged with speeding was late for an appoint¬ 
ment. Thus Eastern’s lateness was a circumstance which, 
though not of itself proof of lack of clearance, 'Was one 
of the “separate strands of circumstances” which when 
added to others gathered probative force. 

Of similar probative value and effect—though, as noted, 
completely overlooked by the Court—was the Kirby testi¬ 
mony (see pp. 9, 11, supra) that Eastern was-not ! in the 
pattern at all on its landing approach but instead cut 
across the field and directly over the terminal concourse. 
Kirby and Tigner could not both be telling the truth. 

Of similar probative value and effect—though,! again, 
completely overlooked by the Court—is the fact that not 
oyie of the other seven controllers in the tower (including 
the three—Union, Davis and Rydstrom—who testified) 
heard or corroborated Tigner's alleged clearance to land . 
Yet those who testified did allegedly hear and testified in 
minute detail with respect to all of the other of Tigner’s 
alleged communications during the critical period. 

Of similar probative value and effect—though mis¬ 
construed in the opinion—is the Ator sequence. Assert¬ 
ing that appellees’ argument in this regard rests on a false 
premise, the opinion states “Tigner did not testify that 
he cleared the P-38 to land. He testified that he tpld the 
P-38 it was ‘No. 2 to land on Runway 3’ ” (Opinion, pp. 
13-14). Although Tigner did not testify that he cleared 
the P-38 to land, Rridoux did so testify—and, as we pointed 
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out earlier, the trial judge by his findings showed he 
disbelieved Tigner and believed Bridoux on this point be¬ 
cause he found that Bridoux was cleared to land. More¬ 
over, even according to Tigner the message contained 
more than was quoted in the Court’s opinion and signifi¬ 
cantly read “You are No. 2 to land, following an Eastern 
DC-4 turning final ahead and below you” (VI 1283A). 
Obviously, if, as Tigner asserted, he told the P-38 it should 
land “following an Eastern DC-4” there is little founda¬ 
tion for the next assertion in the Court’s opinion that the 
alleged Tigner message to the P-38 “does not mean 
that Ator could not take off before it [the P-38] was 
cleared to land and after Eastern landed”. All that we 
contended in our original brief is that based on Tigner’s 
own testimony and Ator’s testimony, a conflict between 
landing and departing planes would have occurred if Ator 
was to take off following Eastern’s landing and yet the 
P-38 was to land following Eastern’s landing. We never 
contended that result was inevitable nor this was conclu¬ 
sive evidence that Eastern was not cleared. We contended 
and we still vigorously contend that this Ator—P-38 se¬ 
quence was merely another of the “separate strands of 
circumstances” which woven together with each other and 
the Shaw testimony might, in the fact finder’s view, be the 
rope to hang the impeached, contradicted and uncorrobo¬ 
rated Tigner story that he had cleared Eastern to land. 

Taking all of the circumstantial factors together with 
the Shaw testimony properly evaluated, we submit that it 
was for the jury and not this Court to say whether or 
not that proof overcame Tigner’s uncorroborated word. 
In similar circumstances this Court recently 12 so held cit¬ 
ing Melville v. State of Maryland, 155 F. 2d 440 (C.C.A. 
4, 1946) where, refusing to deny the jury’s right to con- 

12 Alcxandria y Barcroft $ Washington Transit Company v. Cox, No. 12345, 
decided March 3, 1955 (Judges Bazelon and Washington, with Judge Miller 
dissenting). 
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sider various similar circumstantial facts, the court stated 
(155 F. 2d at 445): 

“We conclude by quoting, as being particularly per¬ 
tinent to many of the issues in this case, the apt words 
of Mr. Justice Murphy in Lavender v. Kurn, 66 
S. Ct. 740, 744 (a personal injury case): ‘It is no 
answer to say that the jury’s verdict involved;specu¬ 
lation and conjecture. Whenever facts are in dispute 
or the evidence is such that fair-minded men may draw 
different inferences, a measure of speculation and 
conjecture is required on the part of those whose duty 
it is to settle the dispute by choosing what seems to 
them to be the most reasonable inference. Only when 
there is a complete absence of probative facts to 
support the conclusion reached does a reversible error 
appear. But where, as here, there is an evidentiary 
basis for the jury’s verdict , the jury is free to discard 
or disbelieve whatever facts are inconsistent with its 
conclusion . And the appellate court’s function is ex¬ 
hausted when that evidentiary basis becomes appar¬ 
ent, it being immaterial that the court might draw a 
contrary inference or feel that another conclusion is 
more reasonable’ ”. (Italics ours) I 

III. 

EVEN IN THE ABSENCE OF ANY DIRECT OR CIRCUM¬ 
STANTIAL CONTRADICTION OF TIGNER'S ASSER¬ 
TION THAT HE CLEARED EASTERN TO LAND, THAT 
ISSUE WAS NEVERTHELESS FOR THE JURY BE¬ 
CAUSE TIGNER'S CREDIBILITY HAD BEEN i SUB¬ 
STANTIALLY ASSAILED AND THE JURY HAD THE 
RIGHT TO DISBELIEVE TIGNER'S UNCORROBO¬ 
RATED ASSERTION 

Accepting, arguendo , the new appellate approach of 
shunting aside the circumstances and inferences tending 
to support the verdict, and assuming that the only proba¬ 
tive evidence was Tigner’s assertion that he cleared East¬ 
ern to land—it still does not follow here that the jury was 
bound to accept Tigner’s word as the Opinion infers but 
does not actually say. Indeed, even Eastern’s brief shows 
that such uncontradicted testimony must be accepted by the 
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jury only where there is “no question of credibility’’ (East¬ 
ern brief at p. 35). 13 

We submit that a careful consideration of the authori¬ 
ties and reasons will convincingly demonstrate that where, 
as here, a witness has an obvious interest in the out¬ 
come of the case and his general credibility has been seri¬ 
ously and substantially opened to question because of 
impeachment, contradiction and self contradiction on most 
material facets of his testimony—then any and all of his 
testimony, whether or not directly contradicted, is neces¬ 
sarily to be passed upon by the jury. 

The settled rule that the credibility of witnesses is for 
the jury 14 applies even to uncontradicted testimony. Thus, 
in the leading case of Quock Ting v. United States, 140 
U.S. 417, 35 L. ed. 501 (1891) where in a deportation case 
the trial court disbelieved the uncontradicted testimony of 
the petitioner and his father who swore that the petitioner 
was born in the United States, the Supreme Court said: 

“Undoubtedly, as a general rule, positive testimony 
as to a particular fact, uncontradicted by anyone, 
should control the decision of the court; but that rule 
admits of many exceptions. There may be such an 
inherent improbability in the statements of a witness 
to induce the court or jury to disregard his evidence, 
even in the absence of any direct conflicting testimony. 
He may be contradicted by the facts he states as 
completely as by direct adverse testimony; and there 
may be so many omissions in his account of particular 
transactions, or of his own conduct, as to discredit 
his whole story. His manner, too, of testifying may 

13 The Court’s reference (Opinion, p. 19) to its earlier decision in Universal 
Airline , Inc. v. Eastern Air Lines, Inc., 88 U. S. App. D. C. 219 (1951), is 
entirely inapposite because there the reversal turned, inter alia, not on the 
absence of conflicting evidence nor the necessity of blind aecptance of all 
uncontradicted testimony, but rather on the possible prejudicial and con¬ 
trolling effect on the verdict of certain inadmissible testimony of a purported 
independent expert which testimony bore directly on the ultimate issue decided 
by the jury. Here no such issue is involved. 

i * Gunning v. Cooley, 281 U.S. 90, 74 L. ed. 720 (1930); McCartney v. 
Holmquist, 70 App. D.C. 334, 106 F. 2d. 855 (1939). 
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give rise to doubts of his sincerity, and create the 
impression that he is giving a wrong coloring to ma¬ 
terial facts. All these things may properly be con¬ 
sidered in determining the weight which should be 
given to his statements, although there be no adverse 
verbal testimony adduced. (Emphasis added.) ! 

Similarly in Sonnentheil v. Christian Moerlein Brew¬ 
ing Co., 172 U.S. 401, 408 (1898), where in an attachment 
suit there was uncontradicted testimony by the assignees 
of a prior effective assignment of the goods sought! to be 
attached, the trial court’s submission of this issue to the 
jury was upheld by the Supreme Court which stated;: 

. . while the jury has no right to arbitrarily dis¬ 
regard the positive testimony of unimpeached and un¬ 
contradicted witnesses, the very courts that lay down 
this rule qualify it by saying the mere fact that the 
witness is interested in the result of the suit is deemed 
sufficient to require the credibility of his testimony to 
be submitted, to the jury as a question of fact (Em¬ 
phasis added.) 

The holding of the Sonnentheil case was reaffirmed and 
strengthened in Sartor v. Arkansas Natural Gas Cory., 321 
U.S. 620, 88 L. ed 967 (1944). j 

In an earlier case 1 * cited with approval by the Supreme 
Court in the Quock Ting decision, the uncontradicted testi¬ 
mony of a party’s employees was held to create a jury 
issue as to credibility because: 

“The witnesses, though unimpeached, may have such 
an interest in the question at issue as to affect,their 
credibility . . . And furthermore, it is often a difficult 
question to decide when a witness is, in a legal sense, 
uncontradicted. In such cases, courts and juries are 
not bound to refrain from exercising their judgment 
and to blindly adopt the statements of the witness, for 
the simple reason that no other witness has denied 
them, and that the character of the witness is not im¬ 
peached . . . Without imputing a want of truthful- 


n* Elicood v. Western Union Tel. Co., 45 N.Y. 549 (1871). 
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ness to these witnesses, we think that their relation 
to the subject matter in controversy was of itself suf¬ 
ficient to take from the court the right to dispose of 
the case upon their [defendant’s employee’s] evidence 
and to require that the jury should pass upon the 
weight to be given to their statement.” 

See also The Indian, 71 F. 2d 752 (C.C.A. 9,1934); Ammons 
v. King, 133 F. 2d 270, 272 (C.C.A. 8, 1943); Rosenberg v. 
Baum, 153 F. 2d 10, 13, 14 (C.C.A. 10, 1946); Quon v. 
Niagra Fire Ins. Co., 190 F. 2d 257, 259 (C.C.A. 9, 1951). 

Judge Jerome Frank, whose public writings and opinions 
certainly do not reflect any strong support for the jury 
system in civil cases, said of the so-called uncontradicted 
testimony rule (in an opinion in which the two Hands 
joined): 

‘‘ Whether the so-called ‘uncontradicted testimony’ 
rule (the rule that such testimony is binding) has been 
adopted by the Supreme Court we are not at all sure. 
Sponsers of that rule point to Chesapeake <& Ohio Ry . 
Co. v. Martin, 283 U.S. 209, 75 L. ed. 983. But there 
the Court was at pains to explain that the testimony 
of the witness . . . was ‘so completely corroborated 
by the undisputed facts ... as to put it beyond the 
reach of a fair doubt.’ The rule, absent such quali¬ 
fications, has been rejected in several states, and has 
little to commend it rationally. For the demeanor of 
an orally—testifying witness is ‘always assumed to be 
in evidence.’ . . . The liar’s story may seem un¬ 
contradicted to one who merely reads it, yet it may 
be ‘contradicted’ in the trial court by his manner, 
his intonations, his grimaces, his gestures and the like 
—all matters which ‘cold print does not preserve’ and 
which constitute ‘lost evidence’ so far as an upper 
court is concerned. For such a court, it has been said, 
even if it were called a ‘rehearing court,’ is not 
a ‘reseeing court’ . . . ‘The best and most accurate 
record is like a dehydrated peach; it has neither the 
substance nor the flavor of the fruit before it was 
dried.’- It resembles a pressed flower. The witness’ 
demeanor, not apparent in the record, may alone have 
‘impeached’ him. The alleged ‘rule’, if taken literally, 
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would return us to the practice of ‘trial by deposi¬ 
tion’, which common-law procedure rejected and Which, 
in recent years, has been rejected in federal non-com¬ 
mon law trials as well.” 

. Demeanor, to be sure, is no infallible guide, to 
reliability of testimony; yet, as matters now stand, 
it is one of the best guides available.” 

“. . . assume, arguendo, that the rule prevails in the 
federal courts . . . among the exceptions to the rule is 
this: It is inapposite if the witness has an ‘inter¬ 
est’.”™ 

The peculiar and exclusive advantage of the trier of fact 
to observe and consider the demeanor of the witness in 
weighing the probative value of his testimony was also 
recognized in El&ig v. Gudwangen, 91 F. 2d 434, 440 
(C.C.A. 8, 1937) where, in holding that the defendant’s 
uncontradicted testimony as to the position of the wheel 
of his truck with relation to the shoulder of the road should 
go to the jury in a negligence action, the court said: 

“It is elementary that in the trial of an action at law, 
the jurors are the sole and exclusive judges of the 
facts, of the credibility of the witnesses, and of the 
weight of the evidence. Evidence which is uncon¬ 
tradicted is not necessarily to be accepted as true. Its 
weight and the credibility of the witnesses who gave it 
are usually for the jury to determine.” (Seel also 
cases cited therein.) 

See also People v. Tuczkewitz , 149 N.Y. 240, 43 N.Ei 548 
(relied upon in United States v. Lee Huen 7 118 Fed. 442 
(N.D.N.Y., 1902)) stating: j 

“A witness may be discredited even when not con¬ 
tradicted . . . His manner upon the witness stand, his 
halting and quibbling in answering questions, may sat¬ 
isfy both the court and the jury in answering ques¬ 
tions, may satisfy both the court and the jury that he 

ic Broadcast Music, Inc. v. Havana Madrid Restaurant Corp., 175 F. 2d. 
77, 79-81 (C.C.A. 2, 1949). 
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is swearing falsely and yet no witness may be in ex¬ 
istence that could contradict his testimony. He may 
have told a probable story, and yet it may have been 
false and rendered incredible by reason of his character 
and manner.’’ 

To the same effect is NLRB v. Howell Chevrolet Co., 204 
F. 2d 79, 86. (C.C.A. 9, 1953) stating: 

“ [Respondent] says: ‘It is well settled law that where 
a witness’ testimony is not contradicted, a trier has no 
right to refuse to accept it.’ This is an ancient fal¬ 
lacy which somehow persists despite the courts’ nu¬ 
merous rulings to the contrary. It overlooks the sig¬ 
nificance of the carriage, behavior, bearing, manner 
an appearance of a witness,—his demeanor,—when his 
testimony is given orally in the presence of the trier 
of facts.” 

In Dyer v. MacDougall, 201 F. 2d 265, 269 (C.C.A. 2, 1952) 
this thought was expressed by Judge Learned Hand as 
follows: 

“The words used are by no means all that we rely 
on in making up our minds about the truth of a ques¬ 
tion that arises in our ordinary affairs, and it is abun¬ 
dantly settled that a jury is as little confined to them as 
we are. They may, and indeed they should, take into 
consideration the whole nexus of sense impressions 
which they get from a witness. This we have again 
and again declared, and have rested our affirmance of 
findings of fact of a judge, or of a jury, on the hypothe¬ 
sis that this part of the evidence may have turned the 
scale. Moreover, such evidence may satisfy the tri¬ 
bunal, not only that the witness’ testimony is not true, 
but that the truth is the opposite of his story; for the 
denial of one, who has a motive to deny, may be uttered 
with such hesitation, discomfort, arrogance or defiance, 
as to give assurance that he is fabricating, and that, if 
he is, there is no alternative but to assume the truth 
of what he denies.” 

Thus, whatever weight is to be given uncontradicted tes¬ 
timony, the credibility of the delivering witness, and, con- 
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sequently, whether that testimony is to be accepted,! is al¬ 
ways a jury issue where factors such as possible interest, 
or demeanor may well have been considered in a face to 
face appraisal of the witness. If ever there were a case 
where such record and non record factors potentially bore 
on the credibility of testimony, this is that case. Tigner’s 
interest and defense alignment were obvious. His job and 
air controller certificate may well have depended on his 
giving an acceptable account of his part in the accident. 
If he were to retain his job he had to continue to j work 
with the regular commercial airlines (including Eastern) 
using the field. If Bridoux had died—which, shortly: after 
the accident when Tigner’s story was framed, was undoubt¬ 
edly anticipated—the easiest way out for Tigner was to put 
the whole blame on Bridoux and exculpate Eastern. • And 
even if Bridoux survived, Tigner undoubtedly thought his 
word would be accepted over that of a foreign pilot. More¬ 
over, as an employee of the other defendant, the United 
States, Tigner was required to explain why he did not di¬ 
vert the Eastern plane earlier if he had not cleared; it to 
land. Finally, when the C.A.B. investigation began, Tigner 
may well have erroneously stated that he cleared Eastern 
to land and thereafter feared to change that statement be¬ 
cause of his concern whether he would then be believed in 
anything and whether he would lose his job. 

But beyond the matter of his evident interest, Tigner’s 
demeanor and manner of testifying was of vital importance. 
Can this Court say that the jury could not have considered 
his total inability to explain all of the details surround¬ 
ing the alleged clearance message and his numerous I self¬ 
contradictory statements as to where the Eastern plane 
then was? From the cold record can this Court describe 
Tigner’s gestures or facial expressions when he stated he 
cleared Eastern? Can it know whether he fidgeted or can it 
describe his intonation? While this counsel is obviously 
partisan, we are firmly of the opinion that those who saw 
Tigner when he testified would not have believed anything 
he said. 



IV. 


THE CORRECT TEST FOR APPELLATE REVIEW OF JURY 
VERDICTS AS ANNOUNCED BY THE SUPREME COURT 
IS WHETHER THERE IS AN EVIDENTIARY BASIS FOR 
THE VERDICT, NOT WHETHER THE VERDICT IS SUP¬ 
PORTED BY SUBSTANTIAL EVIDENCE; A CONFLICT 
ALSO EXISTS BETWEEN THE DIVISIONS OF THIS 
COURT 

The foregoing topic is obviously very important in the 
extensive litigation coming before this Court involving the 
review of judgments based on jury verdicts. The rule laid 
down by the Supreme Court is whether “there is an evi¬ 
dentiary basis for the jury’s verdict”. Lavender v. Kurn, 
327 U.S. 645 (1945). That rule was not followed in this 
case but was followed in A. B . <& W. Transit Co. v. Cox, de¬ 
cided March 3,1955 (discussed supra p. 24) just a few weeks 
after the decision in this case. It should be noted that the 
majority who sat in the Cox case did not sit in this case, 
and that the dissenting judge there wrote the opinion here. 
By the test used here, this Court has engrafted upon the 
test laid down by the Supreme Court the additional quali¬ 
fication that the “evidentiary basis” must be “substantial”. 
In applying this engrafted qualification, this Court has in¬ 
vaded the exclusive province of the jury to resolve credibil¬ 
ity and the probative force of evidence. 

CONCLUSION 

Upon an accurate and objective appraisal of the record, 
it is clear, at the least, that there is substantial affirmative 
evidence that the Eastern DC-4 was not cleared to land 
and that Tigner’s alleged uncontradicted word to the con¬ 
trary was of dubious credibility. In these circumstances, 
the jury, as the absolute and exclusive fact finder, could 
have found Eastern was not cleared. 
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Accordingly, the petition for rehearing should be granted, 
this Court’s judgment vacated and the judgment below 
affirmed. 

Respectfully submitted, 


David G. Bress 
Sheldon E. Bernstein 
Attorneys for Appellees 
100115th Street, N. W. 
Washington, D. C. 

Of Counsel: 

Alvin L. Newmyer 
Jo V. Morgan, Jb. 





APPENDIX 

Tigner Conlradiction and Impeachment 


THE FACT 


(1) Takeoff messages be¬ 
tween P-38 & Tigner. 


(2) P-38 take-off: run¬ 
way 3 or 36. 


(3) P-38 flight path. 


(4) Whether clouds at 
3500 ft. # 


(5) Flight communica - 
tions between Tigner 
and Bridoux. 


(6) Speed, rate of de¬ 
scent, closure. 


TIGNER 


Hold clear of runway 3; make a 180° turn 
(VI 1275-1276A). 

Tigner 

Took off runway 3 climbing out to left (VI 
1276A). Stated that turning left from #3 
was a violation of departure pattern (VI 
1322A) although left turn from 36 was 
proper (VI 1322A). But admitted takeoff 
was in compliance with all his instructions 
(VI1328A) and that he never gave permission 
to deviate from takeoff pattern (VI 1326A). 

Tigner 

P-38 five miles northwest, still climbing on 
northwest heading, then eight miles west 
heading south at 4000 ft. (VI 1276A). P-38 
was ten miles west (VII 1419A). 


Tigner 

No clouds at 3500 ft. (VII 1440A, 1527A). 


Tigner 

After clearance to DC-4 (didn't know how 
long after) cleared P-38 to enter left traffic 
pattern for #3, requested pilot to check on 
downwind leg west of field; no acknowledg¬ 
ment for message (VI 1208A, 1281A). In¬ 
quired of Bridoux regarding request for 
landing instructions, affirmative answer, re¬ 
issued clearance, acknowledged (VI 1281A). 
Seconds later observed P-38 with gear down 
in steep approach at 4000 ft. Called to P-38 
to make a 360° turn; told him that he was 
No. 2 to land, traffic a DC-4 turning final 
ahead and below; no acknowledgment; called 
to turn left, turn left, he was No. 2 to land 
following DC-4 (VI 1238A). Denied use of 
words “Bolivia, Bolivia, Bolivia" (VII 
1469A). 


Tigner 

P-38 on steep approach with gear down from 
4000 ft. descending rapidly from 5 miles 
southwest of airport (VI 1282A). Never 
changed course, descent rapid (VI 1314A). 
40 to 45 seconds elapsed from time P-38 was 
at 4000 ft. on high final (VII 1451) until 
impact (VII 1416A). [In effect P-38 
descended 3700 ft. (4000 ft. to 300) and 
travelled 5 miles horizontally until impact in 
40-45 seconds, i.e., speed was then in excess 
•f 400 m.p.h.] 


OTHER WITNESSES 
Bridoux 

Denied any message regarding 180° turn, told to 
continue to runway 3 or 36 (II 396A, III 461A). 

Bridoux 

Took off runway 36 (II 397A, X 1980A). 

Craig 

Took off runway 36 (IX 1959A). 

Aubin 

Took off runway 36 (IX 1821A). 

Bridoux 

Circled field twice (II 408A, 412A). Denied that he 
continued west for 6, 8, or 10 miles; never more 
than 2 or 3 miles west of tower (X 1980A); at no 
time more than 5 or 6 miles south of the field 
(II 402A, 429A). Turned south y 2 mile west of 
Pentagon (II 402A). Highest altitude was 
3500 ft. (II 412A). 

Bridoux 

Clouds at 3500 ft. (II 411A, X 1984A). 


Weather Report 
Clouds at 3500 ft. (IV 816A). 

Bridoux 

At 2000 ft. while circling field called tower, 
advised of engine trouble, requested landing in¬ 
structions ; answered inquiry regarding request 
for landing instructions affirmatively, stated 
reason being his engine trouble (II 407A, 411A). 
Tow ? er answered land two on #3 (II 416-417A). 
After clearance for landing (II 432A) reduced 
speed to 150 m.p.h. and made another 360° turn 
around tower, losing altitude (II 413A). As 
turned onto final called tower advising them he 
was on final, tower responded cleared to land on 
#3 (III 572A, X 1981A, 1984A, 1993A, 1994A, 
1997A, 2000A, 2009A, 2013A). After clearance to 
land no other communication from tower 
(X 1982A). Two or three seconds before impact 
heard “clear to the left, clear to the left" without 
indication to whom call was sent (II 438). 

Buckwalter 

Heard message “Bolivia, Bolivia, Bolivia" on 
Baker channel (V 906A). 

Bridoux 

Fastest speed in flight was 175-180 m.p.h. while 
initially climbing (II 413A, X 2000A). End of 
first circle speed was reduced to 150 m.p.h. 
(II 413A, 427A). Reduced it to 130 m.p.h. when 
put flaps down (II 427A, 438A). Made S turn to 
line up with #3 (II 431A, 433A, 437A, X 1984A). 
Maximum speed for P-38 with wheels and flaps 
down 150 m.p.h., according to placard in plane 
(X 1986A). 


Aubin 

Speed of P-38 130-140 m.p.h., nose flat with 
horizon, no substantial angle (IX 1815A). 

Pahl 

Very little difference in horizontal speeds of two 
planes at impact (V 1010A). 


McGovern 

Speed of P-38 150-160 m.p.h. (II 352A). 

Perkins 

P-38 would fail structually if speed were 250 
m.p.h. with wheels and gear down. (V 943A). 


Tigner 


Bridoux 


(7) Whether Lockheed Landed before the P-38 took off (VII 1376A, 
Lodestar landed be- 1379A). 
fore or after P-38 
took off 


While flying south to intercept downwind leg 
observed Lockheed Lodestar or C-60 on final 
approach (II 425A, X 1991A). 


Irvin 

(Owner-copilot of Lodestar) 

From time of his landing until crash was 
5 minutes (III 652-653A). 


Stewart 

Lodestar landed after P-38 took off; he guided it 
to hanger (IX 1955A). 


Tigner 


Deem 

(B-25 pilot) 


(8) When B-25 made sim¬ 
ulated approach.** 


Time entry of 11:43 for simulated approach 
at W.N.A. was correct (VII 1383A). 


Touched down at Bolling Field at 11:48 (IX 
1969A). Between 11:40-11:48, B-25 was not in 
traffic at W.N.A. (IX 1968A, 1969A). Passed 
over W.N.A. on simulated approach at 11:33 or 
11:38 at the latest (IX 1972A). Entry of 11:43 
in Washington tower was in error (IX 1969A). 


Buckw ALTER 

(Tower controller at Bolling Field) 

B-25 landed at Bolling at 11:48; followed all in¬ 
structions ; not possible for B-25 to have made sim¬ 
ulated approach at W.N.A. at 11:43 (II 906A, 
911A). 


Tigner 


Rydstrom 


(9) Whether or not there Could not recall (VII 1398, 1399A). 
were visitors in the 
tower. 


Two visitors in tower at time of crash—contrary 
to rules (X 2060A). 


Tigner 


Rydstrom 


(10) Whether or not 
Tigner’s CAB hand¬ 
written statement was 
his own independent 
recollection. 


Insisted entire statement was prepared by 
him; sheer coincidence if beginning para¬ 
graphs were verbatim with statements of 
other controllers (VII 1528A). No recol¬ 
lection of talking to anyone in preparing his 
statement (VII 1529A); did not recall any¬ 
one suggesting changes in his statement 
(VII 1548A). Could not recall meetings 
attended by controllers or that there was 
more than one meeting (VII 1399A, 1402A, 
1404A). 

i 


At meetings attended by all tower men, C.A.B. 
officials, etc., changes in Tigner’s statement were 
suggested regarding distances, times, point of 
impact and clearance to land (X 2070A). 
Numerous meetings attended by tower operators 
(X 2064A). 

Stock 

(Head C.A.B. man for all control towers 
in Region) 

Reviewed drafts of written statements with con¬ 
trollers (IX 1839A, 1841A). 


Tigner's Self Contradiction and Ambiguity on Clearance 

(11) Where was Eastern At C.A.B. testified did not see DC-4 prior to its being on left base 1% miles west of the Potomac 
when Tigner allegedly RR Yards (XII 1358A). Would not have given clearance to land if he had not seen the plane 
cleared it to land? (X 1360A); cleared DC-4 at 11:44 on downwind leg (west of field) approaching base leg (VII 

1506A). At trial said: saw DC-4 prior to its turning to left base, saw Eastern north of field 
when he cleared DC-4 to land (VI 1278, 1279A); also saw Eastern come across the north end of the 
field (VI 1279A); DC-4 was definitely west of field on downwind leg when plane was cleared to 
land (VII 1502A); did not know where DC-4 was when he gave clearance to land (VII 1502A, 
1541 A); had no idea whether Eastern was north, northeast, or northwest of field when gave 
clearance (VII 1353A). 


(12) What was the clear- Could not recall whether Eastern or he initiated call for clearance (VII 1346 A, 1461 A, 1541 A), 
ance message? Could not recall text of message, only that he cleared it to land (VII 1542A). Did not recall any¬ 

thing expressly done by him authorizing a deviation from pattern (VII 1542A, 1543A). Could not 
recall whether Eastern requested permission to deviate from the pattern (VII 1385A). 


* because if there were clouds at 3500' then how could P-38 have been seen from ground at a higher altitude, 

r or significance of testimony re B-25 and Lodestar, eee our original brief, pp. 23-24. 


r 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 
October Term, 1956 


Nos. 11,991 and 11,992 


Eastern Air Lines, Inc., Appellant 

v. 

Union Trust Company, et al., Appellees 


APPELLEES' MEMORANDUM IN OPPOSITION TO APPEL¬ 
LANT'S PETITION FOR REHEARING EN BANC OR 
BY ORIGINAL DIVISION 


Because of the exhaustive briefs filed during the many 
years of this litigation, appellees will not again attempt to 
review the record support for the jury’s verdict which 
Eastern again attacks after both the Supreme Court and 
this Court have sustained it. The evidentiary support for 
the verdict has already been carefully marshalled in sev¬ 
eral earlier briefs. See original Combined Brief for Ap¬ 
pellees, pp. 5-34 and particularly 15-26. See also Appel¬ 
lees’ Petition for Rehearing En Banc or by Original Di¬ 
vision, pp. 6-16 (filed before the case went to the Supreme 
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Court) and the Petition for a Writ of Certiorari in Union 
Trust, et al y v. Eastern Air Lines, Inc., No. 298 (copies of 
which have been lodged with the Clerk of this Court). 

A comparison of the factual picture compiled in those 
briefs with that contained in Judge Miller’s original opin¬ 
ion and his final dissenting opinion reflects a marked dis¬ 
parity in record interpretation. Apart from differences 
in the appraisal of the evidence relating to the clearance 
issue, which was held by the Supreme Court of the United 
States to have presented a jury question, the current dis¬ 
senting opinion, we submit, with great deference and re¬ 
spect to Judge Miller, shows a disregard of the substan¬ 
tial evidence offered on the other acts of negligence charged 
against Eastern sufficient of themselves to support the 
jury’s verdict. 

On this petition for rehearing Eastern argues two points, 
the first being the “anomaly” point, as it is called in the 
dissenting opinion. This point was never raised by East¬ 
ern until its petition for rehearing in the Supreme Court 
after the reversal. It then called it, as it did in this Court 
in its brief on remand from the Supreme Court, a conflict 
between the jury’s verdict and the trial judge’s finding. 
That alleged conflict was called an anomaly for the first 
time in the dissenting opinion. In order to seek relief from 
the alleged anomaly, Eastern and the dissenting opinion 
have done so by the route of attacking the trial judge’s 
exercise of discretion in denying Eastern’s motion for new 
trial based on the contention that the jury’s verdict was 
against the weight of the evidence. The second point raised 
in Eastern’s current petition for rehearing is its renewal 
of the argument against the admissibility of the traffic 
pattern. Neither point has sufficient merit to warrant re¬ 
hearing, either en banc or by the original division. Instead 
of writing a detailed argument to oppose both points, a 
summary is contained in this memorandum brief. 





■4 



K +\ 




* 


3 


I. The So-Called "Anomaly" Point 

1. On the issue of “anomaly ’ 9 or conflict between the 
findings of the trial court and the jury, our position on 
the merits, as well as Eastern’s belated effort to raise the 
point as an afterthought, are fully set out on pages 6-7 of 
Appellees’ Opposition to Eastern’s Supplemental Brief on 
Remand, filed in this Court. 

2. The “anomaly” issue is essentially a refusal by East¬ 
ern and the dissenting opinion to recognize the mandate of 
the Supreme Court. In concluding his opinion, Judge 
Miller stated that he i * would resolve the anomaly by re¬ 
versing the judgment and remanding the cases for a new 
trial with directions that, if the evidence on the subject is 
substantially the same as before, the landing clearance 
question should not he submitted to the jury, since the 
question has now, as it had not when the first jury was 
instructed, been authoritatively answered.” (Emphasis 
supplied.) But that conclusion ignores the ruling by the 
Supreme Court reversing this Court’s original decision 
which had held that on the clearance issue there was not 
enough evidence to make an issue for the jury. The Su¬ 
preme Court’s reversal amounted to nothing less than! that 
the clearance issue was properly for the jury and that 
this Court had erred in ruling to the contrary. Now, Judge 
Miller again says it is still not a jury question. And 
although Judge Miller, in his last paragraph, attempts to 
justify his reasoning by reference to the fact that the 
clearance question has “been authoritatively answered,” 
it is difficult to see why the Supreme Court’s affirmance in 
the United States cases has any new effect upon the jury 
question on clearance, since it is plain that wher^ the 
Supreme Court affirmed as to the United States, if re¬ 
versed as to Eastern on the same day. The Supreme 
Court thus expressly gave its approval to the proposition 
that the United States was liable under the trial judge’s 
findings and that Eastern was liable by reason of the jury 
verdict, subject, of course, to possible further inquiry by 
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the Court of Appeals into the other points which had not 
been ruled on in the original opinion of this Court. 

3. Inclining favorably toward Eastern on the anomaly 
point, the dissent also relies upon a misapprehension of 
the Supreme Court’s ruling in the United States cases. 
The dissent states (Appendix to Eastern Petition, p. 52): 

“Since the Supreme Court has affirmed the judgments 
against the [United States], and so stamped approval 
on the finding that the Eastern plane -was cleared to 
land, I see no escape from the conclusion that Eastern 
Air Lines is the victim of injustice.” 

Referring to the same matter (also p. 52), Judge Miller 
earlier says that the trial judge’s finding that Eastern was 
cleared “has in effect been affirmed by the Supreme Court. 
. . .” However, the fact is that the per curiam affirmance 
of the judgment against the United States concerned only 
the legal question whether the United States was liable 
for what it had described as a governmental function within 
the Texas City decision, 1 and its petition for a writ of 
certiorari accepted and did not challenge any of the trial 
court’s findings of fact. Consequently, the Supreme 
Court’s action by no stretch of the imagination touched 
upon, let alone “stamped approval” of, any particular 
finding of fact, including the finding relating to Eastern’s 
clearance to land. 

Why the Supreme Court’s affirmance of the United 
States cases should count as a stamp of approval in re¬ 
spect to the evidence touching clearance, while its action 
in the present cases, which unlike the others specifically 
dealt with the sufficiency of the evidence on clearance, 
should count for naught is difficult to fathom. In other 
words, in the United States cases the Supreme Court was 
not asked to pass upon any phase of the sufficiency of the 
evidence as to Eastern’s clearance; whereas in the Eastern 


lDalehite v. United States , 346 TT.S. 15 (1953). 
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cases that question was specifically involved and that 
Court’s ruling was favorable to appellees. The dissenting 
view infers from the Supreme Court’s silence on clearance 
in the United States cases a determination that (1) there 
was substantial evidence of Eastern’s clearance which (2) 
constituted the weight of the evidence. By parity of 
reasoning in respect to Judge Miller’s view of the Supreme 
Court action, that Court “stamped approval” and made 
conclusive the evidentiary support in these cases , not the 
United States cases. 

4. Further, the dissenting opinion’s adoption of East¬ 
ern’s anomaly argument is groundless because it assumes 
the existence of anomaly—by assuming that the jury 
found that Eastern was not cleared to land. This is not 
correct. Although it is possible that the jury may have so 
found, and properly so, it is equally plausible that; the 
jury found that Eastern was cleared to land but that it 
was negligent in pursuing its authorization to land under 
the circumstances where the P-38 was clearly visible to 
Eastern’s pilots. Clearance to land does not give an abso¬ 
lute right to land regardless of then existing conditions. 
It merely authorizes the pilot to leave the traffic pattern 
and make a landing if and when such landing can be made 
with safety (X-2030A and as defined in the footnote on 
page 3 of Appellant’s Current Petition for Rehearing). 
A motorist may proceed on a green light at an intersec¬ 
tion, but he may not, notwithstanding the light, do so 
blindly or without regard to a clear and present danger. 
Similarly, even if Eastern received clearance, there was an 
abundance of evidence that for almost two minutes before 
the crash, and even before it started its round-house turn 
out of the pattern, the P-38 was plainly visible to its pilots 
during its entire flight path leading into final and until 
a few seconds prior to the crash. Since this theory was 
fully argued to the jury, it is illusory to argue, as Eastern 
has and as the dissent seems to have been convinced, that 
“undoubtedly the jury decided to conclude that the tower 


6 


had not cleared the Eastern plane for landing. . . .” 2 Yet 
the original opinion of this Court, speaking through Judge 
Miller, stated “We do not know in what way its [the 
jury’s] members considered Eastern has been negligent. 
. . .” 3 This change in interpretation is significant of the 
strain necessary to indulge in the anomaly argument. This 
Conrt’s original opinion necessarily assumed sufficient evi¬ 
dence on the other issues of negligence, otherwise it would 
not have remanded for a new trial “restricted to the issue 
of liability” after having held that the clearance question 
was not for the jury. 

The fact is appellees’ case below was equally strong, or 
possibly stronger, that even if Eastern -was cleared, its 
negligent failure to keep a proper lookout was the proxi¬ 
mate cause of the collision. As stated by then Assistant 
Attorney General Burger in the principal brief for the 
United States in this Court (at p. 9): 

“There is no testimony to show that Eastern’s pilots 
took any action to avoid the collision until the last 
moment although from the description of the paths 
of flight it seems clear that the P-38 could have been 
seen by the DC-4 pilots.” (Emphasis supplied.) 

Therefore, to assume the necessary existence of an incon¬ 
sistency between the jury’s verdict and the judge’s find¬ 
ing is to inject anomaly where none exists. This must 
have been plain to the Supreme Court and to the majority 
of the panel that heard this case here. 

5. Although the majority of this Court and the trial 
judge did not believe the verdict to be against the weight 
of the evidence, the dissent shifts and weighs certain por¬ 
tions of the evidence concluding that the verdict was 
against the weight of the entire evidence on the clearance 
issue, although the effect of the Supreme Court’s ruling 

2 Judge Miller’s dissent on remand, Appendix to Eastern Petition, pp. 47-48. 

3 Eastern Air Lines v. Union Trust Co., 95 U. S. App. D. C. 189, 200, 221 
F. 2d 62, 73 (1955). 
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is that there was substantial evidence to support a verdict 
against Eastern on the same issue. We concede the dis¬ 
tinction, as stated in the remand opinion, between: (1) 
there being substantial evidence sufficient to go to' the 
jury and (2) the vulnerability of a verdict based on that 
evidence because of its being against the weight of the entire 
evidence. A trial judge’s ruling on the first matter is sub¬ 
ject to appellate correction. But it is settled that appel¬ 
late courts cannot review in any fashion the denial by a 
trial court of a motion for a new trial based on a 
reappraisal of the evidentiary basis for the verdict which 
is challenged as being contrary to the weight of the'evi¬ 
dence. The Supreme Court in United States v. Socorvy 
Vacuum Oil Co ., 310 U. S’. 148, 247 (1940), flatly ruled to 
that effect. After rejecting appellate review of issues of 
fact involved in a motion for new trial, the Court held in 
unequivocal language: 

“ Certainly, denial of a motion for new trial on the 
grounds that the verdict was against the weight of 
the evidence would not be subject to review.” ; Id ., 
at 248. 

The authorities cited in the dissenting view demonstrate 
that the dissent confuses appellate review of rulings on 
motions for new trial which involve questions of law (i.e., 
excessive damages, failure of trial court to exercise i dis¬ 
cretion by weighing the evidence) with those which in¬ 
volve questions of fact which have been reviewed by the 
trial judge. The latter may not be attempted even under 
a standard which would reverse only for an abuse of dis¬ 
cretion. | 

6. But even assuming, arguendo , reviewability of the 
denial of a motion for a new trial sought on the factual 
ground that the verdict was against the weight of the 
evidence, nevertheless, the trial court’s action in denying 
the motion for new trial should not be disturbed under 
the abuse of discretion standard indicated in the dissent¬ 
ing opinion. While Judge Miller might factually conclude 
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that the verdict was against the weight of the evidence, 
it still cannot be said that a contrary factual conclusion 
is an abuse of discretion. The dissenting view notwith¬ 
standing, since the evidence on the clearance question was 
substantial and, by the Supreme Court’s action of sum¬ 
mary reversal, its submission to the jury was required, * 

there is at least suggested a rational basis for the ruling 
below on the motion for new trial. It is submitted that 
a fundamental consideration in determining whether the 
existence of substantial evidence rationally supports a con ciiiiUK 
that such substantial evidence is not against the weight , 

of the entire evidence necessarily includes consideration 
of the trial judge’s peculiar opportunity, denied the appel¬ 
late tribunal, to see and hear the witnesses and to utilize 
this experience as an integral part of his determination. 

To say, as an appellate matter, that although the trial 
court and the Supreme Court were correct in ruling that 
there was substantial evidence requiring the submission 
of Eastern’s liability to the jury, the trial court acted 
without rational basis in reviewing and weighing all the 
evidence as a factual matter, is to ignore that vital ad¬ 
vantage and function which inheres in the lower court. 

II. As to Admissibility of the Traffic Pattern 1 

Nor is there any basis now to consider Eastern’s peti¬ 
tion for rehearing because of the question of admissibility < 

of the landing pattern and the alleged conflict of this 
Court’s decision with that of the Circuit Court of Appeals 
for the Ninth Circuit in Botch v. United States 212 F. 2d < 

280. While Eastern’s present petition for rehearing does 
not so indicate, not only was the Botch decision be¬ 
fore this Court prior to its original decision, but after the 
case had been remanded to this Court by the Supreme 
Court, Eastern filed a motion for leave to file a petition 
for clarification of and for a limited rehearing upon the 
admissibility in evidence and the effect of the traffic pat¬ 
tern, intending thereby to re-raise the question of possible 
conflict with the Botch decision. That motion for rehear- 


* 


9 


ing with respect to the landing pattern question (and al¬ 
leged conflict with the Hotch decision) was denied by order 
of this Court dated May 22, 1956. If, therefore, Eastern 
desired a second rehearing with respect to this alleged 
issue, whether by original division or en banc, Rule 26(a) 
of the Rules of this Court required the filing of such a 
petition for rehearing within fifteen days after the decision 
of May 22, 1956. No such petition for a second rehearing 
having been filed within the indicated time, the issue no 
longer remains open in this Court and any statement by 
Judge Miller in the opinion on remand, even if construed 
as a reconsideration of this point (which we do not think 
it was) cannot reopen the question. In any event, it should 
also be noted that with respect to the admissibility of the 
landing pattern and the applicability (or rather the in¬ 
applicability) of the Hotch decision, the division of this 
Court which heard this case originally and on remand: was 
unanimous on both occasions that it was admissiblel 4 

CONCLUSION 

For the foregoing reasons we submit that no issue re¬ 
mains for consideration by this Court, whether by original 
division or en banc, and that, therefore, Eastern’s Petition 
for Rehearing En Banc or By Original Division should be 
denied. i 

Respectfully submitted, I 

David G. Bress 
Sheldon E. Bernstein 
1001 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Eejitimwc s 

Of Counsel: 

Alvin L. Newmyer 

Jo V. Morgan, Jr. 

4 Our complete arguments on this issue arc set out in Appellees' Combined 
Brief, pp. 53-57 and Appellees' Memorandum in Opposition to Appellant 
Eastern's Motion for Leave to File Petition for Clarification, etc., pp. 4-6. 
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Itttteii States (Emtrt nf Appals 

DISTRICT OF COLUMBIA CIRCUIT 
Nos. 11991 and 11992 


Eastern Air Lines, Inc., 

Appellant, \ 


Union Trust Company, et al ., 

Appellees . 


APPELLANT EASTERN’S SUPPLEMENTAL 
BRIEF ON REMAND 

On a petition for certiorari, directed solely to- the 
issue whether Lt. Shaw’s negative testimony raised a 
jury question, the United States Supreme Court, in a 
two line per curiam order, granted certiorari and sum¬ 
marily reversed the judgment of this Court which 1 had 
directed a new trial on the issue of liability only. 

Believing such a decision to be not only unwarranted 
but without precedent, appellant filed a petition for re¬ 
hearing* praying that the writ be dismissed as improvi- 
dentlv granted, and that the per curiam order be vacated. 
Among other things, Appellant pointed out that certain 
questions presented to this Court had not been decided 
by it; and that such questions had not even been pre¬ 
sented to, much less decided by, the United States: Su¬ 
preme Court. On the rehearing petition the United States 

* In the interest of a fuller understanding, and for the i con¬ 
venience of the Court, copies of appellant’s petition for re¬ 
hearing in the United States Supreme Court are filed with! this 
brief. I 
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Supreme Court “reopened” its per curiam order, and 
remanded the case to this Court to permit it “to pass 
upon the several issues left undecided”. 

Thereafter on Eastern’s motion this Court entered an 
order permitting the filing of a further brief not to 
exceed twenty pages, and directing oral argument on the 
remanded issues. 

The remanded issues, for the most part, are the grounds 
for new trial which were urged upon this Court in 
Eastern’s main brief, but which this Court found it 
unnecessary to decide. After careful examination of 
the record Appellant finds that there is not a great deal 
to be added to the arguments contained in its main and 
reply briefs on the original appeal. Xot wishing to 
burden this Court with needless repetition, we incorporate 
by reference all of the matters contained on pages 66-70 
and 79-89 of our main brief, pages 14-15 of our reply 
brief; and add the following additional argument. 

The Manifest Conflict Between the Court’s Finding 
That the Eastern Plane Was Cleared to Land and 
the Finding Necessarily Implied in the Jury Ver¬ 
dict That It Was Not So Cleared, Requires That 
the Issue of Landing Clearance Be Resolved by a 
New Trial. 

With the issues of locus and damages removed from 
the case, and assuming the traffic pattern (Exhibit “7”) 
to be a binding federal regulation, the primary issues 
for determination on a new trial will be whether the 
Eastern plane was landing pursuant to a clearance 
received from the tower. The District Court, in the 
Tort Claims Act cases, found that Eastern had been 
cleared to land, and this Court ruled that such finding 
was “amply justified” (Op. p. 33; 221 F. 2d 62, 79). Under 
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the trial court’s charge to the jury, Eastern could have 
been found liable only if it had not been cleared to land. 
Having found against Eastern the jury necessarily found 
that Eastern was not cleared to land, thus placing it 
in direct conflict with the fact finding of the Trial 
Judge. The result is an extraordinary and unusual situa¬ 
tion in which, having heard the same evidence from, the 
same witnesses, at the same time, and on the same record, 
the court (as a trier of the facts) and jury reach pre¬ 
cisely contradictory conclusions. Based upon the court’s 
fact finding, final judgments have been entered against 
the United States and duly affirmed by this Court land 
by the United States Supreme Court. The jury finding 
against Eastern is now before this Court for examination 
to determine if a new trial should be had. 

It is a self-evident truth that the same proposition 
cannot be true and false at the same time, and underj the 
same aspect. Therefore either the jury was wrong in 
finding that Eastern was not cleared to land, or I the 
Trial Judge was wrong in finding that Eastern was 
cleared to land. The existence of this extraordinary and 
unseemly conflict of findings speaks most eloquently to 
the necessity for a new trial. 

If appellees (in reversal of the position taken in their 
main briefs) should agree that Eastern was cleared to 
land, and claim the collision was caused by other acts 
of negligence, it is important to bear in mind that; the 
other specifications of negligence (lookout, right of way, 
etc.) were of the most minor and trifling character, land 
not proved on the record. In fact they were in effect 
removed from the case by the trial judge, because ;the 
law of this case as charged to the jury without objection 
eliminated them: 

“once a plane is cleared to land, it is entitled to 
assume that no other plane has been cleared to land 
on the same runway at the same time, and [to assume] 
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that all other craft in the control zone have been 
properly separated by the tower and do not con¬ 
stitute a collision hazard to it” (X-2111A). 


The Record Reveals a Clear Design to Destroy the 
Character, Integrity and Credibility of the Tower 
Witnesses by Baseless Charges of Fabrication and 
Concoction. This Deprived Appellant, Eastern, 
of a Fair Trial. 

The following supplements the argument contained on 
pp. 79-89 of appellant’s main brief, and pp. 14-15 of 
the reply brief. 

As we said there, Eastern’s pilots and other plane 
personnel were killed in this disaster, leaving those in 
the control tower as the only available witnesses in a 
position to know. These witnesses, from the day of the 
accident, had unanimously exculpated Eastern—although 
by blaming Eastern they could easily have saved their 
own skins.* The testimony of these tower witnesses— 
as to transmissions to Eastern and clearance to land— 
was uncontradictable. Therefore, for appellees to get a 
verdict against Eastern, these witnesses had to be de¬ 
stroyed—their integrity and credibility had to be an¬ 
nihilated before the jury. 

We submit that a careful reading of the record and an 
understanding of the pattern of these baseless charges 
yields an almost irresistible inference that appellees 
planned to destroy the tower witnesses by fair means or 
otherwise; and in destroying them, to destroy Eastern 
whom these tower witnesses had unanimously exonerated 
from the very day of the accident. 

* Their written statements oh the day of the accident are in 
evidence; Tigner Statement XI-2160A-1; Union Statement 
XI-2158A-1. 
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We submit that this design is evident from the fol¬ 
lowing: Although the trial commenced on January 13, 
1953, it was not until approximately five weeks later, 
February 18, 1953, that the charge of concoction; and 
fabrication was first leveled at the Government wit¬ 
nesses by counsel for appellees and Bridoux (VI-1339A- 
1342A). ! 

Such charges were not mentioned in the opening state¬ 
ments; nor during appellees’ examination of CAA; and 
CAB witnesses called in support of their own case. 
It was not until the Government opened its case that the 
charges began. But having once started appellees per¬ 
sistently and systematically proclaimed them with every 
control tower witness. For example, appellees called 
Union, a control tower witness in support of their: owm 
case. Not a word of fabrication or concoction appeared 
in that examination. As a matter of fact at a bench con¬ 
ference appellees sought unsuccessfully to have Union 
classified as a hostile witness (IV-715A-723A). Not even 
then was there the slightest suggestion that his testimony 
was to be later branded a deliberate fabrication. Ap¬ 
pellees, invited by the court to show his hostility, failed 
to do so. It was not until a month later, until cross- 
examination of the same witness when called by the 
Government, that the ugly words “concoction” and ^fab¬ 
rication” were openly employed against this witness. The 
trial judge took such a serious view of the matter, that 
the following colloquy ensued in the jury’s presence: i 

“The Court: I don’t understand this, Mr. Bress. 
We have been over this before. Is it the contention 
of the plaintiff that there is a fabrication and con¬ 
coction of stories! 

Mr. Bress: It is the contention of the plaintiff 
that CAA got all the tower men together and each 
told what they knew, and they then started prepar¬ 
ing statements to blend their stories. 
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The Court: You mean that they sat down de¬ 
liberately to tell a story that was coherent and con¬ 
sistent from the standpoint of the CAB? In other 
words, what I am asking you now categorically and 
pointblank, are you meaning to insinuate or to say 
that there was a fabrication of stories here in this 
case by these people of the CAB? 

Mr. Bress: Your Honor— 

The Court: If you don’t intend to say it, I don’t 
think we ought to pursue it. But if you intend to 
say it, I think you ought to produce evidence to 
prove it is true. Because if there is a fabrication of 
stories here, as I told counsel at the bench, I want 
to know of it, and someone will go to jail”. (VIII- 
1632A-1633A). 

• • • • 

“The Court: I have already said to counsel, if 
you have any evidence to show there was a fabrica¬ 
tion of stories— and I am. stating this in front of the 
jury —you produce it. Otherwise the examination is 
prohibited along that line. It isn’t helpful at all in 
the matters we are concerned with.” (VIII-1633A) 

• • # * 

“Mr. Bress: Do I understand, Your Honor—I 
want to comply with your ruling—that I will not 
be permitted to ask this witness questions as to the 
subject-matters discussed in these conferences with 
all the tower men at the same time? 

The Court: It is immaterial, Mr. Bress, unless 
you are prepared to show that there was a con¬ 
spiracy upon the part of the tower officials and em¬ 
ployees of the Government to fabricate a story.” 
(VII1-1634A) (italics added) 

It is most important to note appellees’ repeated prom¬ 
ises to the trial judge that they would produce evidence 
of fabrication on their rebuttal. 

“The Court: AYe have discussed it at length at 
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the bench out of the hearing of the jury, haven’t we? 
And I have been extremely patient and allowed coun¬ 
sel on both sides a considerable amount of latitude. 

But I am allowing no further latitude in this re¬ 

spect It is either a question of going forward, 
or not 

Mr. Bress: I can’t go forward now, until my case 
comes up in rebuttal. I will go forward then” 
(VIII-1634A) 

• • • • 

“The Court: Well, let me say this: Unless you 

are prepared, Mr. Bress, as I indicated the othet day, 
to go forward in rebuttal to show that there has 
been a fabrication of a statement, we are on a will 
of the wisp at this juncture. 

Mr. Bress: I submit, Your Honor, this is the 
beginning” (IX-1845A) (italics added) 

i 

The record contains other instances in which i that 
promise was made. See, for example, VII-1529A, 1530A, 
1531A; X-2067A. 

The tremendous influence which such charges, if base¬ 
less, could exert on the jury issue of whether the Eastern 
plane was cleared to land was pointedly recognized by 
the trial judge when he said, in the jury’s absence: 

“Now, of course, if that is so, it is a very serious 

allegation [the claim of fabrication]. It is very 

serious from the standpoint of Eastern Air Lines, 

certainly, because his [Tigner’s] testimony is that 

authority was granted to deviate from the so-called 

traffic pattern to a point which put them [Eastern] 

directlv where the accident was at the time when 
•» 

the accident was immediately after the clearance was 
made.” (VII-1533A). 

And see also the portions of the record quoted on p. 84 
of Eastern’s main brief. In addition to the cases cited 
on pp. 85-87 of Eastern’s main brief as to the effect of 
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such tactics in creating a courtroom atmosphere, in¬ 
herently prejudicial to Eastern, we direct the Court’s 
attention to Berger v. V . S., 295 U. S. 78, 84-85, 88. 

In the manner in which the issues were submitted to 
the jury the primary and pivotal issue as to Eastern’s 
liability was whether the DC-4 was cleared to land. This, 
notwithstanding the fact, that no claim that it was not 
cleared to land was made in the pleadings or the pre¬ 
trial order; and notwithstanding the fact that appellees’ 
counsel in its opening to the jury thrice conceded that 
the DC-4 had been cleared to land. Necessarily implied 
in the jury verdict against Eastern is a finding that the 
DC-4 was not cleared to land. This Court in its decision 
of February 8, 1955 concluded that the physical facts, 
the conduct of the DC-4, and the affirmative, positive 
and corroborated testimony that the Eastern plane was 
cleared to land “was not countered by evidence sufficient 
to form a factual issue”. This Court also referred to 
the fact finding of the District Judge to the effect that 
the Eastern plane was cleared to land, and remarked 
that the trial judge “could hardly have found otherwise”. 
(At this point pages 26-46 of Eastern’s main brief are 
referred to and incorporated by reference.) 

On certiorari the Supreme Court, appraising the record 
solely from the standpoint of Lt. Shaw’s negative testi¬ 
mony, disagreed with the conclusion of this Court. But 
on certiorari the Supreme Court had before it not one 
word on the aspects of the record constituting the bases 
for Eastern’s new trial motions. On rehearing, however, 
these matters were specifically called to the attention 
of the Supreme Court, and with such issues then before 
it the Supreme Court remanded the case to this Court 
to pass upon these undecided issues. 

The impact of these baseless charges upon the jury 
is readily demonstrable from the fact that the jury ex¬ 
onerated Bridoux in a situation described by this Court 
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as follows: “Bridoux himself practically conceded; his 
own negligence (of which the jury rather unaccountably 
exonerated him)”. In our main brief we said the verdict 
was “grotesque and unnatural” (Main Brief, pp. 67-69) 
and we beg leave to repeat that statement here. In our 
main brief we also said that Eastern was gravely preju¬ 
diced by trial of the Tort Claims non-jurv issues in the 
presence of the jury, and we merely again direct [this 
Court’s attention to the evident truth of that statement 
under the circumstances of this case. 

All of these factors contributed to the result here 
arrived at—an extraordinary and unseemly conflict of 
finding by the court and the jury on the issue of clear¬ 
ance to land; and the unaccountable conduct of the jury 
in exonerating Bridoux after he had practically conceded 
his own negligence. ; 


CONCLUSION 

Judgment below should be reversed and the case 
remanded to the District Court for a new trial! on 
the issue of liability. 

Respectfully submitted, 

Joseph W. Henderson, 

1910 Packard Building, 
Philadelphia 2, Pennsylvania, 

Richard W. Galther, 

820 Woodward Building, 
Washington 5, D. C., 

John M. Ait erne, 

99 John Street, ! 

New York 38, New York, 

Attorneys for Appellant, 
Eastern Air Lines, Inc . 
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States (Enart of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 11,991 and 11,992 

— ♦ 

EASTERN AIR LINES, INC., j 

Appellant, \ 

v. 

UNION TRUST COMPANY, et al, 

Appellees . 


l/iGd states Court , 

<'n. o, Appeals 

Dislrmt . 

* Wita Circuit 
S APR2 3 ,356 

clerk 


Joseph W. Henderson, 

Packard Building, 
Philadelphia, Pa., 

Richard W. Galiher, 

820 Woodward Building, 
Washington, D. C., | 

John M. Aherne, 

99 John Street, I 

New York 38, N. Y., j 

Attorneys for Appellant f 
Eastern Air Lives, Inc . 






Itrifrit States (Emtrt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 11,991 and 11,992 
-+- 


Eastern Air Lines, Inc., 


Appellant, 


v. 


Union Trust Company, et al., 

Appellees . 


-♦- 

I 

Motion for Leave to File the Attached Petition for a 
Clarification of, and for a Limited Rehearing 
Upon, the Admissibility in Evidence, and i the 
Effect, of the Traffic Pattern (PIPs. Ex. 7) 


To the Honorable the Judges of the United- States Court 
of Appeals for the District of Columbia Circuit: ; 

Comes now the appellant Eastern Air Lines, Inci by 
its attorneys and respectfully moves the Court to grant 
to it the following relief: 

i 

1. That this Court permit the filing of the attached 
petition for a clarification of, and for a limited rehearing 
upon, the admissibility in evidence, and the effect of the 
Traffic Pattern (PIPs. Ex. 7) and to reconsider that part of 
the decision of this court dated February 8, 1955 which 
ruled that Plaintiff’s Exhibit 7 was admissible in evidence 
as a binding Federal Regulation, an unauthorized devia¬ 
tion from which would constitute per se negligence. 




2. That appellant Eastern Air Lines, Inc. have leave 
to argue this petition orally, before the Court, at the same 
time as the oral argument heretofore ordered with respect 
to the remanded issues. 

3. That appellant Eastern Air Lines, Inc. have such 
other, further and different relief as may seem just and 
proper in the premises. 

In support of said motion appellant respectfully refers 
to the reasons in support thereof, attached hereto, which 
appellant prays be read as a part hereof. 

Joseph W. Henderson, 

Packard Building, 
Philadelphia, Pa., 

Richard W. Galiher, 

820 Woodward Building, 
Washington, D. C., 

John M. Aherne, 

99 John Street, 

New York 38, N. Y., 

Attorneys for Appellant, 
Eastern Air Lines, Inc. 
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Mmteit States GJuurt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 11,991 and 11,992 

- » 

Eastern Air Lines, Inc., 

Appellant , 

i 

v. 

j 

Union Trust Company, et al 

Appellees . ! 

— — 4- 

Reasons in Support of Motion 

In its brief and reply brief in support of the original 
appeal herein Eastern had urged upon this Court the 
proposition that the trial court was in error in instructing 
the jury, as a matter of law, that the traffic pattern for 
the Washington National Airport (Plf’s. Ex. 7) was admis¬ 
sible in evidence, that it constituted a binding Federal 
Regulation, and that an unauthorized deviation therefrom 
would constitute negligence per se. In its judgment of 
February S, 1955 this Court ruled that the traffic pattern 
was properly admitted in evidence and that the trial 
court’s instructions to the jury were not erroneous. ; 

The opinion of February 8, 1955 did not expressly hold 
that publication in the Federal Register was unnecessary. 
The opinion of February 8, 1955 did not expressly dis¬ 
agree with the Ninth Circuit case of Hotel) v. U. S., 208 
F. 2d 244, 250, nor did it refer to the subsequent decision 
in that case on re-rehearing, reported in 212 F. 2d 280, 
which reaffirmed and elaborated upon the previous de¬ 
cision, and held that a purported regulation, not published 
as required by the Administrative Procedure Act, was not 
valid, nor binding on any person “whether or not [that 


person] had actual notice of its contents”. Apparently 
this Court ruled only that on the facts of this case the 
pattern was a safety measure, officially prescribed, and 
that the trial court was correct in charging an unauthor¬ 
ized departure therefrom was negligence per se . In so 
ruling, the Court may not have had in mind the third 
decision (the second rehearing decision) of the Ninth 
Circuit in the Botch case (212 F. 2d 280). While the 
latter decision had been handed down before the appel¬ 
lant’s reply brief was filed, it had not been published in the 
Federal Reporter. Appellant Eastern was aware of this 
third decision in the Botch case, and on page 13 of its 
reply brief cited it by the following description: 

M Botch v. United States, 208 F. 2d 244; rehearing, 
208 F. 2d 249; re-rehearing, — F. 2d — decided 
March 22, 1954” 

It is uncommon to find two successive rehearing opin¬ 
ions on the same case, one reported four volumes later 
than the first. It is in the last reported Botch opinion 
(212 F. 2d 280) that the legal effect of one’s actual knowl¬ 
edge of the contents of an invalidlv adopted regulation 
is dealt with at length. 

Appellant Eastern did not apply for a clarification of, 
or for a rehearing as to this ruling because the Court 
had, on other grounds, reversed the trial court and 
remanded the case for another trial. It was believed 
by counsel for Eastern that an application for clarification 
or rehearing at that time was not needed, since if it became 
necessary to have a further appeal after the new trial, 
such further appeal would be an appropriate occasion for 
requesting this Court to reconsider and clarify its ruling 
with respect to the traffic pattern. 

However, the reversal by the United States Supreme 
Court of the judgment of this Court and the remand 
for consideration of the undecided issues, it is submitted, 
makes it appropriate for appellant Eastern now to apply 
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for a reconsideration of the traffic pattern issue, espe¬ 
cially since the remanded issues are to be orally argued. 
Appellant believes that it will result in a saving of time 
to the Court and to the litigants if the traffic pattern issue 
is reconsidered along with the other issues to be argued 
before this Court; and the ruling of this Court clarified 
in the respects pointed out in the attached petition 

It is therefore respectfully prayed that this Court grant 
leave to appellant Eastern to file the attached petition for 
a clarification and rehearing on the limited issue of 
the admissibility and binding effect of the traffic pattern. 

Respectfully submitted, 


Joseph W. Henderson, 
Packard Building, 
Philadelphia, Pa., 


Richard W. Galiher, 

820 Woodward Buildi 
Washington, D. C., 




John M. Aherne, 

99 John Street, 

New York 38, X. Y.;, 


Attorneys for Appellant, 
Eastern Air Lines, Inc. 


The above motion and reasons in support thereof^ has 
been personally served upon Xewmyer and Bress, attor¬ 
neys for appellees at 1001 15th Street, X. W., Washington, 
D. C., this day of April, 1956. 

Richard W. Galiher, 

820 Woodward Building, 
Washington, D. C., j 
Attorney for Appellant, 
Eastern Air Lines, Inc . 
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Intteit Bi<xUs (Emtrt at Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 11,991 and 11,992 


Eastern Air Lines, Inc., 


Appellant, 


v. 


Union Trust Company, et al., 

Appellees . 


Petition for Clarification of, and for a Limited Re¬ 
hearing Upon, the Admissibility in Evidence, and 
Effect, of the Traffic Pattern (PIPs. Ex. 7) 


In its main and reply briefs on the original appeal 
herein Eastern’s arguments are set forth (pp. 70-79!; pp. 
12-13) and they are respectfully incorporated herein. 

In its opinion of February 8, 1955 (221 F. 2d 62) the 
entire ruling of this court on the traffic pattern point 
(after quoting the trial court’s charge) reads as follows: 

“In insisting the court erred in admitting the 
traffic pattern as an exhibit and in instructing the 
jury that it was a binding regulation and that an 
unauthorized deviation from the pattern would be 
negligence per se, Eastern relied on the fact that the 
traffic pattern had not been published in the Federal 
Register and cited Ilotch v. United States, 208 F. 
(2d) 244, 250 (9th Cir. 1953), as authority that it was 
therefore not a binding regulation. The pattern had 
been officially prescribed, however, and Eastern; had 
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actual knowledge of it. In those circumstances we 
think the pilots of the DC-4 were required to follow 
the pattern and, since it is obviously a safety measure 
to some extent, the court correctly charged the jury 
that an unauthorized departure from it was negli¬ 
gence per seP (Op. pp. 12-13, 221 F. 2d 69) 

This ruling, it is submitted, is narrower than the broad 
proposition of law urged in Eastern’s brief. Nowhere 
does this Court expressly rule that prior publication of a 
“proposed rule” and the opportunity to be heard thereon 
required by 5 IT. S. C. 1003 (a)(b), is unnecessary. No¬ 
where does the Court expressly say publication after 
adoption, as required by 5 U. S. C. 1002(a) is unneces¬ 
sary. Nowhere does this Court expressly say that the 
particular regulation (Plf’s. Ex. 7) was validly adopted; 
nor does the Court expressly disagree with Hotch v. U . S 
208 F. 2d 244, 250; re-rehearing 212 F. 2d 280. While it 
may be argued that the effect of the Court’s decision is to 
decide each of these points, it is believed that this Court 
did not intend its decision to have such effect. We be¬ 
lieve if it did, it would have said so. However the opera¬ 
tion and effect of the Administrative Procedure Act is a 
federal question of the highest importance to the public 
at large, and is of critical importance to the parties in 
the case at bar. 

It is for these reasons that Eastern now petitions the 
Court for a clarification of, and a rehearing with respect 
to, the decision of this Court on the admissibility and 
effect of Plaintiff’s Exhibit 7. 

In its opinion this Court remarked that the Traffic Pat¬ 
tern had been “officially prescribed”, and apropos of this 
we beg to call the Court’s attention to the fact that ad¬ 
ministrative officials of executive departments of the Gov¬ 
ernment have no legislative or rule making power except 
that granted by Congress. In Section 4(a) of the Ad¬ 
ministrative Procedure Act (5 U. S. C. 1003) Congress 
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has prescribed the procedure which must be followed 
before an administrative rule can be adopted. 

“General notice of proposed rule making shall be 
published in the Federal Register • * • and shall in¬ 
clude (1) a statement of the time, place, and nature of 
public rule making proceedings; (2) reference to the 
authority under which the rule is proposed; and (3) 
either the terms or substance of the proposed rule 
or a description of the subjects and issues involved.” 
(5 U. S. C. A. 1003) 


Section 4(b) of the Act further requires that “interested 
persons” be permitted an opportunity to be heard and to 
participate in the rule making. 

The Administrator of Civil Aeronautics did not give 
notice of proposed rules with respect to the landing pro¬ 
cedures and patterns which have been held to be binding 
on Eastern. Nor was Eastern, or other interested par¬ 
ties, given an opportunity to participate in their adoption. 
The Administrator simply purported to adopt the pattern 
without attempting to comply with the Administrative 
Procedure Act; and he failed even to publish it in the 
Federal Register after its purported adoption . 


Having acted contrary to the mandate of Congress, and 
having no statutory or other authority for his action, 
we submit that the Administrator had no power to adopt 
any rule which would have the effect of a positive law, 
binding on anyone. Whatever he “adopted”, it was 
a binding Federal Regulation. It may have been an 
pression of the Administrator’s will or desire , but it 
not rise to the dignity of law. 

Regulation it was a nullity. 


not 
ex- 
did 

As a binding Federal 


Assuming, however, that the Administrator had given 
the required notice of proposed rule making and had there¬ 
after duly adopted the landing pattern as a regulation, 
he would then have to publish the adopted landing pattern 
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in the Federal Register before any person would “in any 
manner be required” to follow the pattern, under the 
provisions of Section 3 of the Administrative Procedure 
Act (5 U. S. C. A. 1002). Such publication was never 
made. Thus we have merely an expression of the Ad¬ 
ministrator’s will or desire , without any sanction of law— 
without any legal existence. Knowledge of the Adminis¬ 
trator’s will or desire on Eastern’s part cannot, and did 
not, confer upon this “expression of will” the character 
and status of a legally enacted statute or regulation. The 
safeguards erected by Congress in the Administrative 
Procedure Act expressly prevented it. The purported 
regulation was not adopted, promulgated or published as 
required by law. 

In Air Line Pilots Assn . v. Civil Aeronautics Board , 2d 
Cir., 215 F. 2d 122, the Pilots Association applied to Mr. 
Justice Harlan then sitting in the 2nd Circuit, for a stay 
of a Special Air Regulation which temporarily relaxed the 
eight hour limit on a pilot’s continuous service. Mr. 
Justice Harlan ruled that the Special Regulation was 
subject to the Administrative Procedure Act and review¬ 
ing the procedure of the Civil Aeronautics Board he said: 
<<# • * the procedure pursued by the Board conforms 
to the ‘rule-making’ requirements of §4 of that Act, 
5 U. S. C. A. §1003. Petitioners had actual knowledge of 
the proposed rule-making and were afforded an oppor¬ 
tunity, of which they availed themselves, to participate in 
the proceedings through submission of written data, views, 
and oral argument.” (p. 124). The statute under which 
the Administrator purported to act in the case at bar is 
Section 7-1302, District of Columbia Code. The latter 
statute did not impose the more formal procedural require¬ 
ments erected by Sections 7 and 8 of the Administrative 
Procedure Act, 5 U. S. C. 1006-1007, see American Truck - 
ing Assns . v. U. S., 344 U. S. 298, 318-320. 

The rule making procedure of the Administrative Pro¬ 
cedure Act was also held applicable to regulations pub- 
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listed pursuant to the Fair Labor Standards Act in 
Durkin v. Edward S. Wagner Co., Inc., 115 Fed. Supp. 118. 
Judge Galston’s opinion in the latter case was adopted by 
the Court of Appeals for the 2nd Circuit in its affirmance 
of this case, sub nom, Mitchell v. Edw. 8. Wagner Co. 
Inc., 217 F. 2d 303, 304. The latter case illustrates the 
application of Section 4(c) of the Act which requires the 
prior notice of the rule making intent, and opportunity to 
be heard thereon. The latter notice, as Judge Galston 
holds, may be dispensed with only “upon good cause found 
and published with the rule.” [5 U. S. C. 1003(c)]; It 
is important to note that in both of the above cases the 
regulation itself was published in the Federal Kegister 
after adoption. The regulation involved in Durkin v. 
Edw. S. Wagner Co., Inc., supra, was accompanied by a 
finding that the publication of prior notice was dispensed 
with because it was impractical, unnecessary and contrary 
to the public interest. 

The Court’s attention is also directed to Colorado Inter¬ 
state Gas Co. v. Federal Power Commission , 10th Cir., 
209 F. 2d 717, 723-724; rev. other grounds 348 U. S. 492, 
where the requirement of prior notice of an intention to 
make rules, and opportunity to be heard thereon as an 
indispensable basis of a valid regulation was expressly 
recognized. Judge Parker writing for a three judge 
court in Rlieman Co. v. U. S., 133 Fed. Supp. 668, also 
applied the yardstick of the Administrative Procedure 
Act to the rule making powers of the Interstate Commerce 
Commission in enlarging the commercial zone of the City 
of Charleston. 

Finally the Court is respectfully referred to the decision 
of Judge Bruchhausen in the Eastern District of New York 
in the well known Cedarhurst case ( Allegheny Airline v. 
Village of Cedarhurst, 132 Fed. Supp. 871). In that case 
one position of the Village in its effort to defeat i the 
existing traffic pattern at Idlewild Airport was that 
the pattern was illegally adopted because, contrary to 
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5 U. S. C. 1003, rule-making notice, and opportunity 
to be heard thereon, had not been given to the Village 
as one of the “interested persons”. Judge Bruclihausen 
held however that since the regulation, adopting and 
embracing the traffic pattern (duly published in the Federal 
Register after its adoption) contained a statement that 
prior notice was dispensed with because “impracticable 
and contrary to the public interest” the adoption pro¬ 
cedures had adequately complied with the letter of the 
statute, 5 U. S. C. 1003. 

The foregoing it is respectfully submitted demonstrates 
that Eastern has “been ordered to comply with pro¬ 
cedures of which they were not put on notice by publica¬ 
tion in the Federal Register” (U. S. v. Morton Salt Co 
338 U. S. 632, 644). The Administrative Procedure Act 
has “created safeguards even narrower than the con¬ 
stitutional ones, against arbitrary official encroachment 
on private rights” (Idem p. 644). On rehearing in Hotch 
v. U . S 212 F. 2d 280, the 9th Circuit held that the 
Congressional directive regarding procedures to be fol¬ 
lowed in the issuance of agency regulations must be 
strictly complied with, since the issuance of regulations 
is in effect an exercise of delegated legislative power. 

Appellant Eastern has been made subject to civil lia¬ 
bility and criminal penalties for failure to comply with a 
so called regulation which was not adopted, nor promul¬ 
gated, in the manner required by the Act (14 CFR 570. 
130). AVe respectfully submit that there can be no doubt 
that under such circumstances Eastern has been denied 
due process of law. 

The Supreme Court held in the case of Panama Re¬ 
fining Co. v. Ryan f 293 U. S. 3S8: 

“* * * If {} ie citizen is to be punished for the crime 
of violating a legislative order of an executive officer, 
or of a board or commission, due process of law’ re- 
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quires that it shall appear that the order is within 
the authority of the officer, board or commission • • *. 
As the Court said in Wichita Railroad & Light Co . v. 
Public Utilities Comvn'n, 260 U. S. 48, 59: ‘In creating 
such an administrative agency the legislature, to pre¬ 
vent its being a pure delegation of legislative power, 
must enjoin upon it a certain course of procedure 
and certain rules of decision in the performance of 
its function. It is a wholesome and necessary prin¬ 
ciple that such an agency must pursue the procedure 
and rules enjoined and show a substantial compliance 
therewith to give validity to its action. • # *’ ”.i (p. 
432) | 

The non-publication in the Federal Register of 'the 
Washington National Airport Traffic Pattern, either prior 
to its adoption, or subsequent thereto is conceded. Panama 
Refining Co . v. Ryan, supra , was decided prior to ;the 
adoption of the Administrative Procedure Act. The nqrm 
of due process in respect of administrative regulations 
postulated by the Ryan case as necessary “to give validity 
to its action” is “substantial compliance”. In the case 
at bar there is absolute failure of compliance , which j we 
submit is fatal to the purported regulation. The following 
language from the third decision in the Hotcli case sum¬ 
marizes what we believe is the sound view as to the legal 
effect of Plaintiff’s Exhibit 7 in the case at bar: I 


“* # * If notice of a proposed rule is not published 
in the Federal Register at least thirty days prior 
to its issuance, or if good cause is not found and 
published for the immediate issuance of a rule, the 
rule cannot be legally issued; if the rule itselfi is 
not published, it follows that it has not been issued; 
and if a rule has not been issued, it has no force as 
law. 

If certain acts have not been made crimes by duly 
enacted law, the knowledge of their contemplated 
administrative proscription cannot subject the in- 





14 


formed person to criminal prosecution. While ignor¬ 
ance of the law is no defense, it is conversely true 
that a law which has not been duly enacted is not a 
law, and therefore a person who does not comply with 
its provisions cannot be guilty of any crime.” (212 F. 
2d 2S0, 284) 

We respectfully urge upon this Court that Eastern’s 
petition for a clarification of, and a rehearing upon its 
decision with respect to the admissibility of the traffic 
pattern, and its effect, should be granted; and this Court 
should clarify its ruling with respect to the necessity of 
compliance with the procedures laid down by the Admin¬ 
istrative Procedure Act, should clarify its ruling with re¬ 
spect to what appears to be a contrary decision in Hotch 
v. U. S., 212 F. 2d 280, and upon such clarification and 
rehearing should rule that Plf’s. Ex. 7 was not a binding 
Federal Regulation and a departure therefrom did not 
constitute negligence per se. 

Respectfully submitted, 


Joseph W. Henderson, 

Packard Building, 
Philadelphia, Pa., 

Richard W. Galiher, 

820 Woodward Building, 
Washington, D. C., 

John M. Aiierne, 

99 John Street, 

New York 38, N. Y., 

Attorneys for Appellant, 
Eastern Air Lines, Inc . 
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IN THE 


United States Court ot Appeals 

For the District of Columbia Circuit 


Nos. 11991 and 11992 


EASTERN AIR LINES, INC., Appellant , 

vs. 

UNION TRUST COMPANY, ET AL., Appellees. 


APPELLEES' OPPOSITION TO EASTERN'S 
SUPPLEMENTAL BRIEF ON REMAND 


Opposing Eastern’s recent Motion For Oral Argument 
and For Other Relief, appellees pointed out to the Court 
that, by reason of the Supreme Court’s action and the 
earlier action by this Court, only three minor points re¬ 
mained expressly undecided and that these points were 
wholly lacking in merit and ought not to occasion fur¬ 
ther protraction of this litigation. 1 The Supplemental 
Brief now filed by Eastern confirms the foregoing obser¬ 
vations. 

1 See Memorandum In Support of Appellees’ Motion To Issue Mandate 
and Opposition to Appellant’s i( Motion For Oral Argument and For Other 
Relief ’ ’. 
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In that brief, Eastern incorporates by reference its 
previous contentions: (1) That the exoneration of the 
Bolivian pilot reflects inconsistency in the verdict and the 
effects of sympathy and prejudice (Eastern Main Brief, 
pp. 67-70); (2) That unproved charges of fabricated and 
concocted tower testimony in effect deprived Eastern of 
a fair trial (Eastern Main Brief, pp. 79-87); and, (3) That 
Eastern was prejudiced by the consolidated trial because 
the jury heard evidence applicable only in the non-jurv 
case (Eastern Main Brief, pp. 87-89). 

The Supplemental Brief adds nothing to previous argu¬ 
ments on the first and third points noted with respect to 
which our original brief is completely dispositive. See 
Combined Brief For Appellees, pp. 53 and 64-65. Were 
it not for Eastern’s renewed distortion of the record fact, 
our discussion of the second point in our original brief (pp. 
57-64) would also be dispositive. We there noted, inter 

alia , in answer to the same contention bv Eastern in its 

•» 

original brief, that at no time in the presence of the jury 
did appellees ever charge that the tower testimony was 
fabricated or concocted and we suggested that careful 
examination of each of the record citations said to sup¬ 
port Eastern’s charge would so disclose (Combined Brief 
for Appellees, at pp. 59-60). In its reply brief (p. 15), 
Eastern then restated its factual contention urging that 
“the charges of fabrication, concoction and conspiracy were 
made, if not each time in those express words, in a manner 
which could leave no doubt concerning the inferences in¬ 
tended to be drawn therefrom” and Eastern then cited 
a sharply pared-down list of references to the record. But 
an examination of that limited list discloses no such 
charges levelled by appellees in the jury’s presence, the 
closest thing being a question to one tower operator 
whether steps had been taken to “coordinate” the tower 
statements (VII 1401A). 

Now Eastern is back with the same false and distorted 
picture of the record as if by repetition to impose the 
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belief—contrary to record fact—that the jury heard 
charges by appellees that the tower testimony was con¬ 
cocted or fabricated. Twist and turn as it will, Eastern 
cannot point to one single record reference where any 
such charge was levelled in the jury’s presence. On pp. 
5-6 of its Supplemental Brief, Eastern quotes parts of a 
colloquy between the trial judge and appellees’ counsel and 
edits that colloquy in a fashion to give the impression such 
charges were then openly levelled. Eastern omits j the 
following statement of counsel which was made imrriedi- 
ately after the quoted portions: 

“Mr. Bress: If the Court pleases, as I see it, there is 
something between a conspiracy, which involves a 
specific intent to falsify, and a situation where! the 
influence of other people, what they say, upon one, 
while preparing a statement, is adopted by him in the 
preparation of the statement.” i 

That statement fairly and accurately represents appellees’ 
position below, insofar as the jury heard it, with respect 
to the tower testimony, and cross-examination was fairly 
and properly directed along those lines. Moreover, East¬ 
ern neglects to mention—as shown in our original brief 
(pp. 62-63)—that there was substantial testimony elicited 
on cross-examination of defense witnesses and on rebuttal 
showing that the tower statements and testimony did in 
fact result from mutual consultations between the tower 
men and their superiors in which substantive matters were 

discussed and suggestions with respect thereto made. 2 
_ ! 

- For example, even though the three tower men who testified foij the 
defense (Tigner, Davis, and Union) vigorously denied receiving any assist¬ 
ance or advice in preparing their alleged individual versions of the accident 
and they could not remember any extensive meetings between them and 
their superiors in that connection (see, e.g., Tigncr, VII 1399-1408A, J528- 
1533A; Davis, VIII 1581-1585A, 1591A; Union, VIII 1631-1637A) 

Clarence Stock, the CAA supervisor of all towers in the east, admitted on 
cross-examination that such extended meetings were held at which the facts 
were discussed in detail (IX 1839-1845A). And in rebuttal Johiji G. 
Rydstrom, a controller in the tower at the time of the crash, testified inter 
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Thus the record belies the distorted claim of misconduct. 
At best for Eastern its position is disposed of by the ap¬ 
posite remarks in United States v. Socony-Vacuum Oil Co., 
310 TJ.S. 150, 240 (1940) that: 

“And where, as here, the record convinces us that 
these statements [i.e., tirade against corporate big¬ 
ness] were minor aberrations in a prolonged trial 
and- not cumulative evidence of a proceeding dominated 
by passion and prejudice, reversal would not promote 
the ends of justice” (Emphasis supplied.) 

In any event, it is apparent that Eastern’s claim of preju¬ 
dicial error justifying reversal is invented as an after¬ 
thought in that: (1) Eastern adopted the tower testimony 
in its own defense after the occurrence of the alleged preju¬ 
dicial episodes, 3 and (2) Eastern did not consider the now 
magnified and distorted episodes so harmful to it as to 

alia , that such group meetings had been held lasting late in the day after 
the accident, that . . the facts were suggested, questions as to the actual 
distance from the end of the runway, technical distance, and point of inv 
pact, point of clearance to land, and so forth, were discussed with primary 
control personnel involved.’’ (X 2069 A), and that the superiors sug¬ 
gested various material changes in the statements of the controllers in order 
to arrive at a common agreement on the facts (X 2070A, 2071-2072A, 
2078-2079A, 2080A). For further details see Combined Brief for Ap¬ 
pellees at pages 25*26, 62-63. 

3 After Tigner, Davis, and Union, the three tower men, had been called 
and testified in the defense of the United States—during which the alleged 
prejudicial episodes occurred—Eastern then proceeded with its defense at the 
conclusion of which counsel for Eastern made the following statement (IX 
1928 A): 

“Mr. Galiher: If Your Honor please, may I take up one or two 
routine matters? I don’t know that it is necessary for the defendant 
Eastern to do this or not, but we would like at this time to adopt the 
testimony which has been offered by the Government on the part of the 
witnesses Hester, Green, Lowery, Heislup, Mayor, Williams, Tigner, 
Davis, Union, Rhode, and Mr. Hartzog.” 

Cf The Blandon, 39 F. 2d 933 (S.D.N.Y., 1929), affirmed sub now. Foreign 
Traders Co. v. The Steamship Blandon , 42 F. 2d 1013 (2d Cir. 1930). 
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warrant a motion for mistrial. 4 Moreover, the modest 
amount of the verdicts (the same amounts as were awarded 
by the trial judge in the non-jury cases aginst the United 
States) negates their being motivated by passion or preju¬ 
dice. 5 


Finally, since Eastern is here admittedly directing itself 
to the denial of its motion for new trial (see Supplemental 
Brief, p. 2, first sentence of second full paragraph), the 
matter was one addressed to the sound discretion of the 
trial court. In Washington Times Co. v. Bonner , 66 U. S. 
App. D. C. 280, 292-293, 82 F. 2d 836 (1936), this Court 
said: i 


“A trial judge who has heard comments of counsel 
and observed the jury at the time thereof, is, from 
the practical standpoint, in a much better position than 
the appellate court to judge of their effect. . . , The 
granting or denying of a new trial is discretionary 
with the trial judge, and only in cases of abuse may 
an appellate court disturb his ruling.” 


•» Instead of moving to withdraw a juror, at the close of all the evidence, 
during discussion of prayers, the record shows that the following occurred 
(X 2083-2084 A): 

“Defendant Eastern’s motion to strike testimony and written state¬ 
ments of Stock, Union, Seltzer, Tigner, in so far as Eastern is con¬ 
cerned, which testimony in regard to the statements purported or was 
directed to show an alleged fabricated or conspiracy character. Fur¬ 
ther that there be withdrawn from the jury, in so far as defendant 
Eastern is concerned, any consideration of conspiracy, concoction dr fab¬ 
rication, and the jury be instructed that Eastern was not a pairty to 
any such and there is no evidence whatever that Eastern was involved 
in it and there is no indication that the defendant Eastern had any¬ 
thing to do with the statements at any time.—THIS TO BE COVERED 
BY AN INSTRUCTION. ’ ’ 


And thereafter Eastern, by its silence, indicated its satisfaction with the 
extensive preliminary charge by the trial judge to the jury quoted in the 
Combined Brief for Appellees at page 58 (X 2092-2093A) which charge ob¬ 
viously dispelled any possible prejudice that might otherwise have resulted. 
See Maryland Casualty Co. v. Reid, 76 F. 2d 30, 34 (5th Cir. 1935). ! 

3 See collected cases (numbering some 75) in 5 C. J. S., Appeal and Error 
$ 1713 fn. 13 illustrating that verdicts not excessive in amount indicate 
freedom from prejudice arising from misconduct. 



Additionally, see the excellent opinion of Judge Hutcheson 
in Maryland Casualty Co . v. Reid, 76 F. 2d 30 (5th Cir. 
1935); also Braman v. Wiley, 119 F. 2d 991 (7th Cir. 1941); 
Ocean Accident & Guarantee Cory . v. Penick & Ford, 101 
F. 2d 493 (8th Cir. 1939); Fidelity Plienix Fire Ins. Co. v. 
Vallone, 74 F. 2d 137 (5th Cir. 1934), cert, denied, 294 U. S. 
727 (1935). Manifestly Eastern has failed to demonstrate 
an abuse in the exercise of the lower court’s discretion. 
For these reasons, and for the reasons covered in our origi¬ 
nal brief, it is evident this claim presents no reason for 
further staying or altering the effects of the jury’s verdict. 

Apart from renewing the foregoing old claims of preju¬ 
dice as already noted, Eastern’s Supplemental Brief now 
comes forward—after briefs and argument on motion for 
new trial below and after numerous briefs, memoranda 
and arguments since—with an entirely new contention 
never previously uryed that a new trial is required because 
of a supposed conflict between the findings of the trial court 
in the non-jury case and -the verdict of the jury as to East¬ 
ern with respect to whether Eastern had been cleared to 
land. 

That much belated contention and the implicit urgings 
of the last two pages of the Supplemental Brief would 
appear to be an effort to circumvent the decision of the 
Supreme Court that there is no basis for reversing the 
jury’s verdict on the ground of insufficiency of evidence. 
It is true the trial judge concluded Eastern was cleared 
to land. It is not true—Eastern notwithstanding (Suppl. 
Brief, p. 3)—that the jury necessarily found the contrary. 
The jury may have based its verdict on the clearance issue 
or it may have ignored that issue and based its verdict 
on Eastern’s failure to maintain a proper lookout, which 
Eastern is without warrant in characterizing as a “ minor” 
or “trifling” act of negligence in view of the substantial 
evidence thereon and the trial judge’s submission of that 
issue to the jury without objection by Eastern (X 2122A; 
see also our main brief pp. 44-52). 
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Thus it does not necessarily follow that a conflict exists 
between the findings of judge and jury. Moreover, if, as 
the Supreme Court has now held, there was sufficient evi¬ 
dence to go to the jury on -the clearance issue, then it neces¬ 
sarily follows that the evidence on this issue was in a; state 
that reasonable men could differ as to the factual con¬ 
clusion to be drawn, and that principle acknowledges that 
several fact finders might conclude differently. As a prac¬ 
tical matter, it is not at all uncommon for new trials to 
be denied because of the sufficiency of evidence for jury 
consideration, even though trial judges (or appellate 
courts) expressly or inferentially indicate their own fac¬ 
tual conclusions -would have been different if they were the 
responsible fact finder. Therefore, as reasonable men, the 
judge sitting in the independent non-jury case could rea¬ 
sonably find one way and the jury another. 

Finally, it is clear from this Court’s own decision in 
Lansburgh <& Bro . v. Clark, 75 U.S. App. D.C. 339, 127 F. 
2d 331 (1942), that such a conflict—even if it existed— 
would not warrant reversal. In that case a verdict in 
favor of a husband for loss of consortium was affirmed 
in spite of its acknowledged inconsistency with a verdict 
for the defendant in the consolidated action of the wife 
on account of personal injuries. 0 Compare Dunn v. United 
States, 284 U.S. 390 (1932); Brown v. United States i, 284 
U.S. 596 (1932); Gillars v. United\ States , 87 U.S. App. 
D.C. 16, 20-21, 182 F.2d 962, 966-967 (1950); Crichton v. 
United States , 67 U.S. App. D.C. 30, 92 F. 2d 224 (1934) 
for the same rule in criminal cases. 

For the foregoing reasons, we reiterate our assertion 
(in our memorandum seeking this Court’s early mandate 
and opposing further consideration of Eastern’s claims) 
that all claimed errors of any substance have been finally 

* 

c That same holding would, of course, destroy Eastern ’s renewed ; claim 
that a new trial is required by reason of the purported inconsistency in the 
verdicts with respect to Bridoux and Eastern—even if there were any real 
or illusory inconsistency. j 
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adjudicated and that those few points remaining are wholly 
without merit and do not warrant any further action 
by this Court. Accordingly, appellees respectfully submit 
that this Court should issue its mandate to the United 
States District Court for the District of Columbia affirm¬ 
ing the judgments below in accordance with the mandate 
of the Supreme Court of the United States of December 
5, 1955, as modified. Additionally, appellees suggest that 
after analysis of Appellant’s Supplemental Brief and this 
Brief in Opposition this Court may find that any further 
oral argument, as presently scheduled, is not necessary 
and should be cancelled. 


Respectfully submitted, 


Of Counsel: 

Alvin L. Newmyer 
Jo V. Morgan, Jr. 


David G. Bress 
Sheldon E. Bernstein 
1001 15th Street, N. W. 
Washington, D. C. 
Attorneys for Appellees 
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We submit that a careful examination of Appellees’ 
Brief will reveal that it fails in every material respect to 
provide reasonable and cogent answers to the factual and 
logical arguments made by Appellant in its main Brief. 
Certain inaccuracies in the ‘ t Counter Statement of the 
Case” and certain conclusions drawn from non-existent 
premises and in some cases based upon facts of which the 
Record is completely devoid, suggest that a few comments 
be made by Appellant in reply thereto. 

1. Appellees’ “Counter Statement of the Case 

Appellees’ so-called ‘ 4 Counter Statement of the Case”, 
aside from its certain manifest inaccuracies, is replete with 
argument to which Appellant will refer under the specific 
points hereinafter discussed. 


2 


Reply Brief for Appellant 
2. Appellees’ Concession . 

Appellees admit that what a clearance to land means 
is not now an issue in this case (Appellees’ Brief, page 42, 
Note 41). 

The Court charged the jury that w’hen a pilot is cleared 
to land he is, ipso facto, authorized to leave the landing 
pattern at that point and commence his landing forthwith 
(X-2121A, 2122A). 

3. Appellees’ New Theory of the Case. 

Appellees, after nine weeks of trial, preceded by exten¬ 
sive pre-trial conferences and followed by post-trial mo¬ 
tions, have executed a complete shift of position. The cases 
were tried below without any serious question being raised 
with respect to whether Eastern had been cleared to 
land. Appellees, in their opening address to the jury, in 
several places admitted that Eastern was cleared to land 
(Appellant’s Brief, page 34, Note 7). Now (manifestly 
for the purpose of eliminating Plaintiffs’ Exhibit 7, the 
landing pattern) they are claiming that (apart from any 
question of traffic pattern violation) the DC-4 was making 
an unauthorized landing—contrary to the instructions of 
the tower and to the regulations. That is a charge of neg¬ 
ligence not raised in the pleadings, the pre-trial order, the 
stipulations, the opening statement; nor in any other re¬ 
spect (except as related to Plaintiffs’ Exhibit 7 and negli¬ 
gence per se litigated below). The question of clearance 
to land emerged only in relation to Plaintiffs’ Exhibit 7 
and then not until after the tower witnesses and the then 
Civil Aeronautics Administrator, Mr. Rentzel, had testified 
that a plane cleared to land was authorized to depart from 
the drawn paths shown on Plaintiffs’ Exhibit 7. 

In addition, at the trial, Appellees placed great reliance 
upon the allegation frequently made that Eastern, even if 
authorized to land, deviated from the prescribed traffic pat¬ 
tern in so doing. Time and time again they sought to es- 
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tablish that a plane cleared to land by the tower still had to 
go south of Alexandria, as required by Plaintiffs’ Exhibit 7, 
before turning on to final approach. They now concede 
that if Eastern was cleared to land, it did not violate the 
traffic pattern. That is a clear abandonment of the conten¬ 
tion below, and illustrates the Appellees’ complete reversal 
of position. 

4. Appellees’ Burden of Proof . 

The Appellees who, it must be remembered, had the 
burden of proof, produced no evidence of a character worthy 
of consideration by the fact-finding body. To attempt to 
overcome the paucity of substantial evidence, Appellees 
have, in their Brief, set forth innuendos and insinuations 
instead of evidence. They endeavor to substitute them for 
proof. They attempt to draw inferences not based upon 
facts from which such inferences may be legally drawn. 
The following specific points are illustrative of the fore¬ 
going. 

5. Lieutenant Shaw’s Testimony Incompletely Quoted. 

Appellees have, without explanation, failed to quote 
fully the testimony of Lieutenant Shaw (Appellees’ Brief, 
page 20). In testifying as to what he heard on the radio, 
Lieutenant Shaw is quoted as saying that he heard a trans¬ 
mission: “Eastern, traffic, a P-38 ...” and that such a 
transmission would have meant to him “that there was air¬ 
craft in the vicinity, and there was a possible conflict; be¬ 
tween the two of us, and our paths may cross, and we 
should look out for each other to avoid collision” (I-120A). 
The following appears immediately after that quotation : 

“By Me. Galliher: 

“Q. Now, did you testify on March 15th before Mr. 

Jones of the Civil Aeronautics Board in answer to that 

question, as follows, on page 38? 
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“I will start with a question before: 

“ ‘Question: And to your mind, it meant that 
Eastern was warned that there was traffic in the air 
in the vicinity and that that traffic was a P-38 aircraft? 

“ ‘Answer: That is correct, sir. 

“ ‘Question: But it did not indicate to you that 
the P-38 was either in a traffic pattern or preparing 
to land or anything of that kind? 

“ ‘Answer: No, sir, nothing of that nature was in¬ 
ferred in the least, in my mind.’ ” 

Therefore, Lieutenant Shaw, Appellees’ only witness 
on this question of whether or not a clearance to land was 
ever given, stated quite clearly immediately after the acci¬ 
dent when he testified before the Civil Aeronautics Board 
that such a message did not indicate to him that a P-38 
was even in the pattern much less preparing to land and 
thereby creating a dangerous situation. Lieutenant Shaw 
was presented as an expert by Appellees. That was his 
expert opinion on the subject. 

We have discussed at length the lack of substance of 
Lieutenant Shaw’s negative testimony on the question 
whether Eastern was cleared to land. Doubtless well aware 
that Small v. Pennsylvania Railroad, 65 U. S. App. D. C. 
112, 80 F. 2d 704 (D. C. Cir. 1935), makes Shaw’s testimony 
worthless in the presence of the affirmative testimony that 
the DC-4 was cleared to land, Appellees are forced to claim 
that Shaw’s testimony that he did not have such clear¬ 
ance is, itself, affirmative testimony. Such a contention is so 
contradictory that we need do no more than give it mention. 
Here again Appellees have failed to meet their burden. 
The point merits no further discussion except to state that 
even if Lieutenant Shaw were listening to his radio, the 
record is replete with testimony as to circumstances under 
which, because transmissions on his plane’s radio would 
mute his receiver, Lieutenant Shaw could not then possibly 
have heard the clearance to land issued by the tower. 
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6. Sergeant Buckwalter Did Not Testify That the P-38 
Was Cleared to Land . 

Another inaccuracy contained in Appellees’ Brief ap¬ 
pears at page 25 where the statement is made: “The P-38 
was cleared to land.” The basis for that statement was 
the testimony of Sergeant Buckwalter, who stated ■ that 
between 11:00 a. m. and 12:00 noon he heard the Washing¬ 
ton tower give the P-38 “landing instructions”. There can 
be no doubt that the reference to landing instructions did 
not mean a clearance to land and Sergeant Buckwalter did 
not indicate at any time that the P-38 had been cleared to 
land. His testimony, appearing at V-902A, is as follows: 

“A. I heard the tower give an NX-38 landing in¬ 
structions. As to the precise words that he had said, 
1 do not recall . 

“Q. What is your best recollection as to what 
those instructions were? ; 

“A. I can’t say.” (Emphasis added.) 

“Landing instructions” do not constitute a clearance to 
land (VIII-1620A, Eastern’s Appendix to its Brief, Defini¬ 
tion Section). 

7. The Unsupported and Contradictory Inferences Drawn 
from Captain Ator’s Testimony . 

j 

Captain Ator was a disinterested witness, a skilled; air¬ 
line pilot, listening on his radio in the cockpit of his plane, 
awaiting permission to take off on Runway 3, when! the 
accident happened. His testimony affords independent and 
unassailable corroboration of Tigner’s testimony that he 
had cleared the DC-4 to land. Simply stated, his testimony 
was that his plane was “held” by the tower from taking 
off, until after the Eastern DC-4 had landed. The impact 
of such independent corroborative testimony has not 
escaped Appellees, and the efforts which they have made 
to meet this unanswerable fact is again to reverse their 
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position and argue (Brief, pages 21, 44) that if the DC-4 
was cleared to land, it was cleared to land after the P-38. 
Otherwise, they say, there would be a conflict between Cap¬ 
tain Ator’s plane and the P-38. 

In support of this statement, Appellees’ Brief (page 
21) states that according to Tigner, he “cleared Eastern 
to land first and the P-38 to follow Eastern”. Certainly 
Tigner testified that he transmitted to the P-38 “You are 
No. 2 to land, following an Eastern DC-4” (VI-1283A), but 
Tigner never testified that he cleared the P-38 to land, 
and it is without dispute that the assignment of a landing 
sequence to a plane in traffic does not constitute a “clearance 
to land”. Bridoux’ testimony is in accord. He testified 
that having been told he was No. 2 to land, he still had to 
get a “clearance to land” (which he says he got from the 
tower) and he would have flown in the pattern until his 
fuel was completely exhausted had he not received such 
clearance (X-1996A, 2010A, 2011A). Thus, the inference 
drawn by Appellees from Captain Ator’s testimony is con¬ 
trary to the Record. 

8. Eastern Maintained a Proper Lookout . No Fair 

Inference Can Be Legally Drawn to the Contrary . 

The Appellant is of the opinion that its main Brief has 
amply covered this contention. It is sufficient to repeat that 
not only is there insufficient proof in this Record that 
Eastern’s pilots could have, or should have, seen the P-38 
under circumstances reasonably indicating that it was a 
collision hazard; but also that plain common sense dic¬ 
tates that under the fact situation presented by this Record, 
Eastern’s pilots had a right to rely on the clearance re¬ 
ceived from the tower, since they were primarily engaged 
in the attention-absorbing task of landing this huge air¬ 
craft. Appellees’ reference to street traffic lights, and to 
intersection collisions (page 49 of their Brief), has no 
bearing on the subject. Appellees state that “The addition 
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of a third dimension (elevation or altitude) here makes no 
qualitative difference in the issue to be resolved.’’ Where 
are the facts to support that statement! It is exactly this 
third dimension consisting of altitude differentials, climb 
and descent as well as level flight, which individuates air 
travel from ground travel, and which makes control towers 
necessary. The DC-4, in its turn, was in a banked position. 
The P-38 at all times was above the DC-4, and in the last 
tragic moments before the collision was above and behind 
the DC-4. 

Appellees’ contention as to lookout is based iupon 
mathematical computations made by various witnesses 
(Lieutenant Shaw, Colonel McGovern and Captain Young). 
Those witnesses repeatedly gave the angles of visibility 
available from the cockpit of a DC-4. Appellant is not con¬ 
cerned with whether the angle of visibility, for example, 
to the right is 130 degrees, 140 degrees or 150 degrees, for 
any reasonable man knows approximately what his normal 
range of vision is and how much of that range of vision he 
will survey in the exercise of due care under the circum¬ 
stances in which Eastern’s pilots found themselves. 1 With 
respect to this contention, the language of Chief Judge Paul 
Leahy of the District Court of Delaware is peculiarly ap¬ 
posite. In Eastern Air Lines , Inc . v. United States, 110 F. 
Supp. 499, 501 (1953), affirmed per curiam 207 F. 2d 560 
(1953), he stated: 

“. . . Various mathematical computations have 
been made by defendant, based on the drawing, and 
from this it is argued the collision could not have 
occurred, according to plaintiff’s version of the facts, 
which was accepted by the Court, without defendant’s 
A-26 having been in the line of vision of plaintiff’s 

1. Appellant desires to correct an inaccuracy inadvertently made in its Brief, 
namely that Appellant stated that in order to look 135 degrees to his: right 
from a DC-4 a co-pilot would have to strain his neck. Appellant did not 
intend to state that Lieutenant Shaw said that it was necessary to strain one’s 
neck to survey 135 degrees to the right from the co-pilot’s seat. The extreme 
angle of vision, according to Lieutenant Shaw, by straining one’s neck, would 
be 135 degrees, plus a possible 15 to 20 degrees. 
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DC-3 pilots for a considerable period of time prior 
to the collision instead of a split second prior to the 
impact of the two planes. Even on the basis of this 
theoretical drawing, I still believe the conclusions found 
in my opinion and findings that plaintiff’s pilots were 
vigilant in exercising care and they did not and could 
not have seen the A-26 prior to the split second before 
impact, should still hold because in finding liability in 
the case at bar and the absence of contributory negli¬ 
gence on the part of plaintiff, I dealt with the approxi¬ 
mates for it was obvious to me that no one could meas¬ 
ure with mathematical certainty what were the actual 
facts of flight while the two planes were in the air and 
converging upon one another. Other points were 
urged for a new trial. They have been considered. 
But I conclude they are either not persuasive or are 
without merit in fact, on the record before me, and in 
law.” 

In that case, as is obvious from Judge Leahy’s lan¬ 
guage, the United States was contending that Eastern’s 
pilots should have seen an aircraft approaching from an 
angle of 110 degrees to the left of the Eastern plane. The 
Court, after hearing the testimony and by the use of good 
common sense, disposed of that contention as is above in¬ 
dicated. See also Eastern Air Lines, Inc . v . United States, 
110 F. Supp. 491 (1952), affirmed per curiam 207 F. 2d 560 
(1953). 

Further, with respect to the question of maintaining a 
proper lookout, Appellees refer, at page 42 of their Brief, 
to a completely extraneous matter—not found in the Record 
and not before the Court below, namely the decision in the 
case of Kuhn v. C . A . B., 87 U. S. App. D. C. 130,183 F. 2d 
839 (D. C. Cir. 1950), which they cite for the proposition 
that an Eastern pilot at some prior time failed to keep a 
proper lookout and had his license revoked as a result 
thereof. This reference merits no answer. Eastern Air 
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Lines, Inc., has had an extraordinary safety record which 
has been judicially recognized. See footnote 5 of Judge 
Leahy’s Opinion in Eastern Air Lines, Inc . v. United States, 
110 F. Supp. 491, 497 (1952), affirmed per curiam 207 F. 2d 
560 (1953). 2 

9. There Was No Evidence That the DC-4 Was Late . 

On pages 3, 10, 20, 21 of their Brief, Appellees claim 
that the Eastern plane was late in arriving at Washington 
National Airport, and because it was late, was short-cutting 
the pattern (Plaintiffs’ Exhibit 7) to make up time. ; No 
such claim was made in the pleadings, nor in the pre-trial 
order. When the point was raised below at the close of all 
the evidence, the Trial Judge ruled that Appellees could 
not argue to the jury that the DC-4 was late, stating: “No; 
you have to have evidence to support that” (X-2087A). 

Appellees’ Counsel nevertheless argued to the jury, 
and reiterate in the Brief on this appeal, that the DC-4 
was late. As an evidentiary basis for this unpleaded 
charge, Appellees rely on the testimony of Kirby and the 
Flight Plan (Plaintiffs ’ Exhibit 15b). Kirby, an airport 

2 “5. The figures which are quoted arc for Eastern Air Lines, Inc., which 
was so organized the end of March 1938. Eastern of course flew millions 
of passenger miles prior to this time, which were flown with only jfour 
fatalities. 

“The total passenger miles flown from April 1938 through July 1945 were 
1,527,869,696; during this time Eastern had nine fatalities. 

“During the period August 1945 through January 1952, Eastern flew an 
additional 7,365,372,474 passenger miles and had 166 fatalities. 

“The total passenger miles flown for the period April 1938 through 
January 1952 was 8,893,242,170 and total fatalities were 175. 

“Transposing these figures to percentages, I find the percentage of 
fatalities per passenger miles flown for the period April 1938 to July |1945 
was .00000000589, for the period August 1945 through January 1952 it was 
.00000002254, and the total operations for April 1938 through July 1952 be¬ 
comes .00000001968. 

“Of these 175 fatalities, 71 or approximately 41% were caused directly 
or indirectly by Military Aircraft. 

“One fatility in the July 1945 accident, 15 fatalities July 30, 1949, when 
an Eastern ship was hit by a Navy Aircraft over Fort Dix, N. J., and 55 
fatalities caused when an Eastern ship was hit over Washington by a 
Bolivian Government employee, test hopping a plane of a Military type being 
purchased by his Government.” 
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employee, did not see the collision. He testified he saw 
an Eastern DC-4 over the field on a southwest heading 
north of the tower and east of the administrative building 
three minutes before he heard the sirens (in connection 
with the collision). Relying on the Flight Plan, Appellees, 
in their “Counter Statement of the Case”, at pages 9, 10 
and 21, state that Eastern was scheduled to leave New 
York at 10:30 a. m. and did not actually depart until 10:42 
a. m. Thus—they conclude—the DC-4 was late. 

The fallacy of this argument is that there is no basis 
for this inference. No “time table” was offered. There is 
no evidence that the Flight Plan is a “time table”, or a 
schedule of departure and arrival times. In fact it is not. 8 

In the Flight Plan (Plaintiffs’ Exhibit 15b) Captain 
Ray gave the “ETD”, or 1 ‘Estimated Time Departure”, at 
10:30 a. m. That is not “take-off” time (as Appellees 
would have the Court believe). On the contrary, as every¬ 
one familiar with air travel knows, it is “ramp time”, i.e., 
the time the plane leaves the passenger ramp. That means 
that this flight was to leave the passenger ramp at 10:30, 
taxi out to the runway in use and take off in its proper 
sequence of departing flights. The “take-off” time of ne¬ 
cessity is later than the “ramp” time. In this case the 
documentary evidence (Eastern’s Exhibit 9d, XI-2161A-2) 
shows the take-off time to be 10:42 a. m. Thus, flight 537 
became airborne within twelve minutes after its passengers 
were aboard and it left the ramp. The documentary evi¬ 
dence shows that nine minutes later it was over Newark, 
New Jersey (Eastern’s Exhibit 9a, XI-2161A-2); and we 
know from the pre-trial stipulation that the DC-4 was over 
Beltsville at 11:38, and that it was on final approach with 
its gear and flaps down ready to land at 11:46 when it was 
struck down. That is the sum total of the evidence which 
this Record contains on the time consumed by this flight. 
Appellant reiterates that the Record is absolutely devoid 

3. We think that the Court will take notice that it is merely the Captain’s 
projection of the fuel requirements, altitude, speed, air routes, estimated arrival 
and other factors to be encountered on the flight to be undertaken. 
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of evidence that the DC-4 was late. Indeed, reference to 
Eastern’s Exhibits 9g and 9h (IX-2161A-3) demonstrates 
that the DC-4 reported over Philadelphia at 11:12 a. m., and 
estimated its time of arrival over Baltimore Relay at 11*34. 
Eastern’s Exhibit 9h shows that the plane was over Relay 
at exactly 11:34, as had been estimated. 4 It is only by a 
misinterpretation of the Flight Plan, and reading it | as 
though it were a published schedule of departure and ;ar- 
rival times, that an inference of lateness can be drawn. We 
submit that such an inference is unwarranted by the facts, 
is without any basis in the evidence, and has no bearing on 
the case. 

10. Appellees' Arguments Drawn from the Speed , Time and 

Flight Paths of the Respective Planes Is Meaningless , 

and Produces Nothing But Confusion. 

Bridoux admits he was flying blind—by time alone— 
without regard to any landmarks. His speed, he claimed, 
was never in excess of 175 miles an hour—reduced to 150 
just before the collision. The flight path and speed of the 
DC-4 was never in dispute, whereas that of the P-38 was 
in sharp dispute. Appellees seek to make capital of the 
fact that the witness Tigner testified that in his judgment 
the P-38 travelled approximately four and one-half miles 
in forty to fifty seconds. Whatever may be the fact |on 
this point, it has no bearing on Eastern’s liability, but; it 
is fair to observe that Tigner’s answers (VII-1366A, 1367A), 
in respect to the matter of speed, were characterized by the 
utmost candor. He held a single engine pilot’s license, for 
light aircraft (VI-1285A), and claimed no experience what¬ 
soever with respect to a dual-engine high-speed fighter plane 
such as a P-38 (VI-1285A). Accordingly, the Trial Judge 
declined to allow him to express an opinion as to the speed 
of a P-38 (VI-1285A, 1314A; VII-1367A, 1370A, 1417A, 
145QA). _ \ 

4. The times shown on Eastern’s Exhibits 9d to 9h are shown only: in 
minutes. 



12 


Reply Brief for Appellant 


It was against this background that Tigner, sharply 
pressed in a long and minutely detailed cross-examination, 
was led by skillful interrogation into the conclusion that 
the P-38 had travelled four to five miles in forty to fifty 
seconds. In spite of the emphasis accorded this testimony 
by Appellees, against the whole background of this case 
it is meaningless. Appellees fail to tell the whole story; 
viz, that when the P-38 was heading north-northeast from 
Alexandria, the DC-4, for at least a substantial part of that 
time, was travelling in almost the exact opposite direction, 
starting its continuous turn. Accordingly, the rate of 
closure—the rate at which the distance between the two 
aircraft was closing—would be the aggregate of the speed 
of both aircraft. Additionally, the P-38 was descending at 
least 600 feet a minute; whereas, the rate of descent of the 
DC-4, in its flat, power-on, air transport approach, was less 
than half of that. It was only during the last half mile, 
after the DC-4 had completed its turn and was on a straight- 
in final approach at 130 miles an hour, that it was on a flight 
path approximating that of the P-38. The DC-4 was on 
that course when the P-38 (going 150 miles an hour and 
descending at the rate of 600 feet a minute) overtook it 
from above and behind and struck it down . Clearly Tig¬ 
ner ’s testimony as to the speed of the P-38 has no bearing 
on Eastern’s liability, and the Trial Court so instructed the 
jury (YII-1473A). 

11. Appellees 9 Argument on the Admissibility of Plaintiffs’ 

Exhibit 7 (Landing Pattern) Fails . The Error is not 

Cured by Claiming the Question Is Moot . 

Appellees urge (Brief, pages 53-55) that the manner of 
promulgating and publishing Plaintiffs’ Exhibit 7 (XI- 
2128A), the landing pattern, was in “sufficient compliance” 
with the requirements of the Federal Administrative Pro¬ 
cedure Act, even though, as Appellees admit, it was never 
published in the Federal Register. Appellant’s main Brief 
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(pages 71-79) dealt with this argument, and we submit that 
Appellees’ Brief contains no adequate answer thereto, j 
The only argument Appellant wishes to add to what is 
stated in its main Brief on this subject is the recent case, 
decided by the Court of Appeals for the Ninth Circuit, 
Botch v . United States, 208 F. 2d 244; rehearing, 208 F. 2d 

249; re-rehearing, - F. 2d - decided March 22, 

1954). That case holds that a Federal regulation govern¬ 
ing commercial fishing in Alaskan waters was null and void 
because of the failure to publish the same in the Federal 
Register, and that actual knowledge of the existence of the 
purported regulation on the part of the one charged with 
a violation thereof was not a substitute for publication in 
the Federal Register as required by the Federal Adminis¬ 
trative Procedure Act. The case further holds that the re¬ 
quirement for publication in the Federal Register is not 
correlative with a recording statute. It holds, just as Ap¬ 
pellant argued in the trial court, that such publication is 
necessary to confer existence upon a regulation. Judge 
Stephens, writing for the unanimous Court on the re-re- 
hearing petition filed by the Government, summarized; the 
Court’s position as follows: 

4 4 While the Administrative Procedure Act and 
the Federal Register Act are set up in terms of making 
information available to the public, the Acts are more 
than mere recording statutes whose function is solely 
to give constructive notice to persons who do not have 
actual notice of certain agency rules. The Acts set up 
the procedure which must be followed in order for 
agency rulings to be given the force of law. Unless the 
prescribed procedures are complied with, the agency 
(or administrative) rule has not been legally issued, 
and consequently it is ineffective.” 

• • • 

It is significant in the light of Botch v . United States, 
supra, that for the first time, in its Brief on this appeal, Ap- 
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pellees claim that the question of the admissibility of Plain¬ 
tiffs ’ Exhibit 7 is moot. That claim is a fallacy. The 
Trial Court charged the jury that Plaintiffs ’ Exhibit 7 
was a binding Federal regulation, and that an unauthor¬ 
ized departure from it would constitute negligence per 
$e. That was one of the basic issues specified in the pre¬ 
trial order and one of the most central controversies in 
the whole trial. If the jury found that Eastern was not 
cleared to land, that meant that Eastern was negligent per 
se as a matter of law. Under such an instruction they were 
compelled to return a verdict against Eastern. We can¬ 
not think that this point of mootness is seriously urged. 
Its only purpose seems to be to confuse the point of viola¬ 
tion of the traffic pattern with an entirely different theory 
of negligence; viz, an unauthorized landing. No question 
of unauthorized landing has ever been in this case, either 
in the pleadings, the pre-trial order, the evidence or the 
Court’s charge. 

12. The Charges of Concoction and Fabrication Were Made 
in the Presence of the Jury . 

Appellees assert, on page 59 of their Brief, that East¬ 
ern is in error in stating that the motion to strike out and 
withdraw from the jury all testimony and statements of 
Counsel as to similarity of statements of towermen, con¬ 
coction, fabrication, conspiracy, etc., was denied. Appel¬ 
lees refer to the motion made by Eastern commencing at 
2083A and concluding at 2084A. Eastern’s reference in its 
brief, at page 20, had to do with the two motions referred 
to at 2084A and the Record reads as follows: 

“1 (c)—Defendant Eastern’s motion to strike 
statements of Mr. Bress as to similarity of statements 
—Denied. 

“1 (d)—Defendant Eastern’s motion to strike re¬ 
fers to flight strips and handwriting thereon— Denied. 
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Eastern’s reference was to the denial of these two mo¬ 
tions and was not intended to refer to the motion which was 
made immediately preceding these two motions. It is the 
previous motion that Appellees are urging as their reason 
for stating that Eastern was inaccurate in its statement. 
Such is not the case. 

• • • 


Appellees urge that Eastern has distorted the Record 
respecting its claim that Appellees prejudiced the jury by 
their unproven charges of concoction and fabrication, Ap¬ 
pellees’ argument in this respect is not sound. AppeUees, 
at page 59, stated “that at no time in the presence of the 
jury did either plaintiff or Bridoux charge that testimony 
or other evidentiary matter was fabricated or concocted or 
used other words to that effect”. This statement is imme¬ 
diately followed in the next sentence by an admission that 
Appellees did exactly what Eastern claims. The facts are 
that the evidence concerning concoction and fabrication oc¬ 
curred as Eastern stated it did. Time and again, in the 
presence of the jury, the charges of fabrication, concoction 
and conspiracy were made, if not each time in those express 
words, in a manner which could leave no doubt concerning 
the inferences intended to be drawn therefrom. The state¬ 
ment of Appellees that these charges were never made in 
the presence of the jury is incorrect and the Record sup¬ 
ports the Appellant’s position. See VII-1401A, 1529A, 
1532A; VIII-1581A, 1583A, 1633A, 1634A; IX-1861A. | 


13. Situs of the Accident . 

The lengthy and impressive list of qualifications of Mr. 
Rhode of the National Advisory Committee of Aeronautics 
appears at VIII-1665A to 1673A of the Record. We think 
it is unnecessary to answer the uncalled for and unwar¬ 
ranted attack made upon his veracity and competency as to 
the situs of the accident. 
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Appellees’ argument on situs (Brief, pages 65-68) fails 
to answer Appellant’s argument (Brief, pages 89-98), which 
is primarily an argument of law —not of fact . Appellant 
there stated that Professor Perkins did not testify that the 
collision occurred in the District of Columbia. That is now 
conceded (Appellees’ Brief, pages 65-66) but, say Appellees, 
that was because “defense objection” was made by the 
United States—not by Eastern (IV-771A, 776A), but re¬ 
gardless of by whom the objection was made, it is conceded 
that he did not so testify and the fact of such an objection, 
sustained by the Court, is not a substitute for affirmative 
evidence on an issue of which the Appellees had the burden 
of proof. 

Appellant’s law argument on situs is that the finding 
that the accident occurred in the District of Columbia is 
contrary to Professor Perkins’ own testimony and contrary 
to the conceded physical facts and scientific laws. Appel¬ 
lees’ Brief devotes a single paragraph (page 67) to that 
argument. That paragraph does not cite a single case, nor 
a single Record reference. It stands admitted that heavy 
objects did fall from the DC-4, and landed in many spots 
in the Commonwealth of Virginia, including a heavy metal 
object that “looked like a bomb”, weighing about ten 
pounds, which landed back in the Potomac Yards in the 
Commonwealth of Virginia (VIII-1756A, 1757A). 

According to Professor Perkins, all such objects 
dropped from an altitude of 300 feet at a speed of 130 miles 
an hour must go forward in the flight path in which the plane 
was proceeding an outside distance of 840 feet. That is a 
basic scientific law. Accordingly, it is inevitable and in¬ 
controvertible, according to Professor Perkins’ own testi¬ 
mony, that the DC-4 was struck while it was over land of 
the Commonwealth of Virginia since these parts could not 
spill out until after it was struck. Otherwise it would be 
physically and scientifically impossible for these heavy ob¬ 
jects to have landed in the Commonwealth of Virginia— 
unless (contrary to the laws of physics) they travelled 
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backward instead of forward. Appellant does not over¬ 
look the attempted explanation of these conceded phys¬ 
ical facts found on page 67 of Appellees’ Brief; viz, that 
the revolutions of the P-38’s propeller and the northeast 
wind of approximately 20 to 25 miles an hour propelled 
these heavy objects backward into the Commonwealth of 
Virginia. That explanation is totally devoid of any Record 
foundation. The uncontradicted evidence is all to the con¬ 
trary. Lowery and Tesch, employees in the Potomac Yards, 
had to run to a building to get shelter from falling objects 
(VI-1165A; VIII-1765A). Pieces of metal and wreckage 
clanged on the highway (VI-1223A, 1224A). Suitcases and 
small pieces of metal fell on the highway (VI-1099A, 
1131A). Thus, the pattern of the falling objects was along 
the flight path of the DC-4. 

Appellees’ Brief makes much of Professor Perkins’ 
statement (elicited by Bridoux’ Counsel) that the P-38 cut 
through the DC-4 in a tenth of a second (V-943A),j but 
whether or not that be the fact is not important. No mat¬ 
ter how long or how short was the moment of contact 
between the two aircraft, giving Appellees’ the most fav¬ 
orable inference from Professor Perkins’ testimony, that 
contact occurred over land—and he nowhere testified, 
nor did he wish to be understood as testifying, that it oc¬ 
curred over water or over the District of Columbia (IV- 
799A). His opinion as to the 600-foot distance was merely 
a “calculation”. The fact that physical parts of the DC-4 
were found on land, west of the highway, “would have 
nothing to do with my calculation” (IV-814A). 

Appellees’ Brief asserts Appellant omits “considera¬ 
tion of Professor Perkins’ testimony that the location of 
this scattered debris is meaningless”. Appellant makes no 
such omission. It was meaningless to Professor Perkins, 
and he so testified (IV-814A). That was because his opinion 
was merely a calculation of the horizontal distance travelled 
from the instant of separation. The existence, or non-exist¬ 
ence, of parts and wreckage hundreds of feet back in.Vir- 
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ginia “would have nothing to do with” that naked mathe¬ 
matical calculation. 

Appellant maintains that the evidence and the proper 
inferences to be drawn therefrom show that the collision 
occurred over land of the Commonwealth of Virginia. 

14. Conclusion. 

Appellant urges your Honorable Court to grant it the 
relief respectfully requested in the Conclusion to its main 
Brief. 
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QUESTIONS PRESENTED 


As to Eastern 

1. Where, in an action by the estates of passengers 
killed in a midair collision of two planes, there was sub¬ 
stantial evidence of negligence relating to charges that the 
carrier attempted to land without clearence, that it; failed 
to maintain a proper lookout and that it failed to yield 
the right of way, whether the trial court properly overruled 
the carrier’s motion for directed verdict because the evi¬ 
dence was in conflict and whether, the jury having re¬ 
turned a verdict in favor of the passengers’ estates, the 
trial court properly overruled the carrier’s alternative 
motions for judgment N.O.V. or for new trial. 

2. Whether, in view of the trial court’s charge fo the 
jury that a clearance to land, if given, ipso facto authorized 
a plane to deviate from the so-called landing and approach 
pattern, the propriety of the admission of that pattern into 
evidence became moot. Whether, in any event, the pattern 
was binding on Eastern by reason of the method ;of its 
publication and Eastern’s admitted actual knowledge there¬ 
of. 

3. Whether plaintiff was entitled to cross-examine de¬ 
fense witnesses to ascertain whether their testimony was in¬ 
fluenced by conferences with superiors and fellow employees 
and whether the defense was prejudiced thereby where it 
appears that no open charge of misconduct was made in 
the jury’s presence. 

4. Whether there is anything in the record to support 
the claim that the jury’s exoneration of the P-38 pilot 
was based on prejudice, passion and sympathy and whether, 
in any event, that has any bearing on Eastern’s liability. 

5. Whether prejudice resulted from the consolidated 
jury and non-jury trials to which Eastern consented. 



6. Whether, in view of conflicting eye-witness and ex¬ 
pert testimony, there was sufficient evidence to warrant the 
jury’s finding that the collision occurred in the District 
of Columbia, particularly where, in making the same inde¬ 
pendent finding in the cases against the United States, 
the trial judge believed the evidence thus “ conclusively 
resolve[d]” the situs issue. 

As to the United States 

1. (a) Whether by reason of apposite common law prin¬ 
ciples, the United States is liable for the negligence of its 
control tower operators in view of the Federal Tort Claims 
Act unqualified waiver of sovereign immunity except for 
so-called discretionary functions. 

(b) WTiether in view of the lower-echelon, operational, 
non-administrative judgment exercised in the type of ac¬ 
tivity performed by tower controllers, their acts fall within 
the limited scope of the discretionary function exception. 

2. Whether in view of the Government’s virtual admis¬ 
sion of negligence, there is any reviewable question as to 
the sufficiency of the trial court’s findings and whether, 
in any event, since the findings apprise this Court of the 
grounds of decision below, they can be said to be so insuf¬ 
ficient as to warrant reversal. 

3. Whether in view of the long established conflict of 
laws rule that liability is governed by the law of the place 
where the negligent act impinges or takes effect to cause 
injury and the absence of any legislative intent to alter 
that rule for purposes of Federal Tort Claims Act suits, 
the Government’s liability was determinable under the 
law of the District of Columbia where the collision oc¬ 
curred and not under the law of Virginia where the 
control tower was located. 
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INTRODUCTORY* 

On November 1, 1949, death claimed 55 victims of the 
then worst air crash in history when a Bolivian military 
type P-38, carrying only its pilot, and an Eastern Airlines, 
Inc. DC-4, carrying 51 passengers and a crew of 4, collided 

* As far as possible, the parties will be identified by name or as below, 
viz., “plaintiff” and “defendant”. Citation of the record will follow the form 
adopted by the appellants. 
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in mid-air while both planes were simultaneously on final 
approach to land on the same runway of Washington Na¬ 
tional Airport. 

To avoid a multiplicity of trials in the resulting wrongful 
death actions filed all over the United States against East¬ 
ern, the United States (owner and operator of the airport) 
and Erick Rios Bridoux (the surviving pilot of the P-38), 
the defendants and nearly all plaintiff estates stipulated 
that the instant four suits brought by the estates of Mr. 
and Mrs. Miller should first be tried as test cases and that 
the final results as to which defendants were liable and 
where the collision occurred, would be conclusive and bind¬ 
ing in all other cases (I 33A). In a consolidated trial of all 
four Miller cases, the action on behalf of each estate against 
Eastern and Bridoux were tried to a jury and the two 
against the United States to the court, all with the consent 
of all parties. From the resulting judgments in favor of 
the Miller estates against Eastern and the United States, 
these appeals were taken. 

Because these appeals have been consolidated and the 
facts, at least, are common to all cases, plaintiffs herewith 
submit a single brief covering all appeals, which perhaps 
will excuse its length. It is firmly believed that the trial 
overwhelmingly proved that the mid-air collision was the 
proximate result of the concurring negligence of Eastern 
and the United States, that conclusion being fortified by the 
fact that the Government’s brief does not challenge the suffi¬ 
ciency of the evidence to support the findings of negligence 
against both defendants, although Eastern’s brief claims 
that the United States was negligent and that it was not. 

Briefly outlined, the evidence proved that immediately 
after its take-off from Washington National Airport on a 
local test flight, the P-3S encountered engine trouble and 
was cleared by the control tower to land. At about the 
same time, the Eastern DC-4 at Beltsville, Md., was cleared 
by the tower to enter the local traffic pattern. In the mean¬ 
time, the P-38, following the landing pattern to land on 
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Runway 3, proceeded South around Alexandria and then 
North towards the field. At this time, the DC-4, which was 
behind schedule but which had been apprised of the ; pres¬ 
ence of the P-3S in traffic, cut out of the pattern and across 
the field headed Southwest to commence its landing proce¬ 
dure without having received any clearance to land from 
the control tower. In the next 1*4-2 minutes, the P-38 on 
final approach was plainly visible to the pilots of the: DC-4 
which was in a continuous roundhouse left turn until it 
became aligned, on a Northeast heading, with Runway 3 
at which time the crash occurred. During that same j 1*4-2 
minute period, although the control tower saw both planes 
and was or should have been fully aware that both; were 
simultaneously attempting to land on the same runway and 
that a collision hazard existed, the tower took no action to 
separate or warn either the P-38 or the DC-4 until seconds 
before the crash when it was too late. In short, the record 
demonstrates Eastern was negligent in coming in to land 
without authorization, and in failing to keep a proper 
lookout to see and avoid the P-38 and in failing to yield 
the right of way, and the United States was negligent in 
acts or omissions contributing to the collision which could 
have been avoided by appropriate and timely action of the 
tower controllers to separate or warn the two planes 
involved. 

Since plaintiff’s burden here is merely to show that there 
was substantial evidence to support the fact finders’ con¬ 
clusions, plaintiff might well have merely expanded the 
foregoing summary into a detailed Counterstatement for 
which there is more than ample record support. Without 
similar warrant and by use of a highly selective and slanted 
approach to the record, Eastern particularly, and the 
United States in some degree, have submitted strictly parti¬ 
san statements of the case. But because in a case of this 
magnitude the Court would appear better served by an ob¬ 
jective treatment of the entire record, plaintiff herewith 
submits a Counterstatement summarizing all the pertinent 
evidence regardless of whom it favors. Beyond clearly 


showing the substantial evidentiary support for the ver¬ 
dicts and findings below, such inclusive summary further 
demonstrates that reasonable men could have reached no 
other conclusions. 


PROCEEDINGS BELOW 

In the Miller cases the original complaints (I 2-5A) 
named Eastern, Bridoux and the United States as defend¬ 
ants, 1 but because of then doubts as to whether a tort action 
against the United States could be joined in a single com¬ 
plaint with a claim against private tort feasors, 2 voluntary 
dismissals were taken as to the United States and new com¬ 
plaints filed as to it (112-14A). These cases -were then con¬ 
solidated by consent and there were extensive pre-trial 
hearings (I21-32A). 

After the longest civil trial below within memory, in an¬ 
swer to special interrogatories (X 211S-2119A) the jury 
returned its verdict in favor of Bridoux and against East¬ 
ern ($50,000 for the estate of Mr. Miller and $15,000 for the 
estate of Mrs. Miller), and returned a special finding that 
the collision occurred in the District of Columbia (X 2123- 
2124A; Verdicts and Judgments of March 13, 1953—I 55- 
57A). On May 5,1953 Judge McGuire filed a Memorandum 
Opinion holding the United States concurrently liable with 
Eastern, and deciding the damage and situs issues as did 
the jury (I 36-46A). 

Following the usual motions (Eastern I 53A—N.O.V. and 
New Trial; United States I 46A—Reconsideration and New 
Trial) and extensive hearings thereon, Judge McGuire filed 
a Memorandum (June 30, 1953, I 48A) stating that as to 
Eastern “the Court is of the opinion that the verdict of the 

x Many claimants, including the estates here (see I 2A), named as defend¬ 
ants the partnership of Aubin & Lyons which had sold the P-38 to the Boli¬ 
vian Government (VIII 1780A). After pre-trial, Aubin & Lyons were granted 
a motion for summary judgment on the ground that title to the P-38 had 
passed to Bolivia prior to November 1, 1949, thereby relieving them of any 
possible legal liability. 

3 Capital Transit v. United States, 87 U.S. App. D.C. 72 (1950), holding 
such joinder improper was decided and reversed (340 U.S. 543 (1951)) be¬ 
tween the time suit was filed and pre-triaL 
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► jury should not be disturbed”, and that as to the United 
States the opinion of the Supreme Court in Daleliite v. 
United States, 346 U.S. 15 (which had been rendered after 

* the judge’s Memorandum Opinion of May 5, 1953, I !36A) 
“not only does not derogate in any way from what this 
Court has already said in its memorandum opinion, but 
lends to it conclusion and finality” (I 48A). Thereafter 
there were entered an order denying Eastern’s motion (I 

^ 54-55A) and appropriate findings of fact and conclusions 

of law and judgments in the cases against the United States 
(I 49-52A, 55A, 57A). These appeals followed (I 5S-59A). 

COUNTERSTATEMENT OF THE CASE j 

A. THE SCENE 

> 

1. The Airport and Its Environs 

Because evaluation of the evidence was so intimately 
dependent upon the precise layout of Washington National 
Airport and its geographic setting, the parties stipulated 
(T 25A) upon a planned drawing thereof prepared to iscale 
by the U. S. Coast and Geodetic Survey (PL Ex. 1, XI 

* 2125A). This chart was supplemented by a detailed view 
of the airport and vicinity taken by judge and jury; (III 
486-488A) and by aerial photographs and charts (PL Ex. 
4, 5, 10 and 12 at XI 2126A, 2127A, 2131A and 2132A, re- 
spectively). 

* The airport is in Virginia contiguous to portions of the 
Potomac River which lie within the boundaries of the Dis¬ 
trict of Columbia. The boundary line is the mean high 

► water mark on the Virginia side of the river, noted oh the 

chart by a heavy black line. D. C. Code (1951 ed.) §1-101 
and notes and §7-1301 et seq. The collision occurred in the 

* area of the Western boundary of the lagoon which abuts 
the airport on the South. 

The airport has 8 runways, the runway in use being de¬ 
termined by wind direction. (Planes take off and land into 
the wind.) The runway number indicates its compass head- 

¥ ing; thus, runways 3 and 21 are in reality the same runway 
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heading 030° and 210°, being denominated 3 when planes 
are to land or take off headed Northerly and 21 when South¬ 
erly. The narrower unnumbered strips are taxi strips for 
access between the runways and the loading ramps and 
hangars which lie in an arc contiguous to the terminal. The 
box-like protuberances near the ends of the runways are the 
run-up aprons where planes waiting to take off check their 
motors, etc. 

The extended and multi-lined area West-Southwest of 
the airport is the Potomac Railroad Yards. Due East 
across the river lie Bolling Field and the Naval Air Base. 

The airport is owned by the United States and is oper¬ 
ated by it as an ordinary business enterprise from which 
substantial revenues are received. See second paragraph 
fn. 63 infra. 

2. Aircraft Control 

(a) lx General —Aircraft control is exercised through 
civil aeronautics regulations, local field regulations and two 
operating agencies, the Air Route Traffic Control Center 
(located inside the terminal building) and the control tower. 
The relative jurisdiction of the latter two operating bodies 
is what might be termed long distance (Air Route Traffic 
Control) and local (the Tower). See I 187-189A. Within 
the airport control zone, an area of 5 miles radius (airport 
at the center) and extending an additional 2 miles South¬ 
west (14 C.F.R. 601. 2022), the control tower exercises 
local jurisdiction (14 C.F.R. 571.1). The Air Route Traffic 
Control Center, however, regulates route and altitude as¬ 
signments outside of the control zone to avoid conflict of 
traffic between cities. 

(b) The Control Tower 

(1) The physical structure —The control tower, located 
one level above the roof in the center of the terminal build¬ 
ing, is an entirely glass sided (from waist to roof) enclosure 
approximately 14 foot square commanding a 360° view of 
the horizon (I 177-184A). PI. Ex. 9 (XI 2130A) is a dia- 


I 


7 ! 

grammatie planned view of the tower and the respective 
controller positions. * ; 

(2) Functions and personnel —The tower has jurisdic¬ 
tion and control over all incoming and departing planes 
within the control zone as well as of traffic on the field 
itself in order “to provide for the safe, orderly and ex¬ 
peditious flow of air traffic” (14 C.F.R. 26.26. But cfj Tig- 
ner, VII 1410-1413A). While air regulations provide that 
an aircraft shall not be operated contrary to control tower 
instructions (14 C.F.R. 60.19; see also 14 C.F.R. 570.3), 
those instructions are essentially only informational and 
advisor} 7 (II 241 A). The pilot retains operational control 
and command and has the final responsibility for the air¬ 
craft’s safety and, therefore, has authority to deviate from 
tower instructions if he thinks it necessary (I 861-862A, IX 
1887A; 14 C.F.R. 60.2). 

The tower is operated by a group of men functioning as 
a “team” under a watch supervisor who coordinates the 
work and renders assistance as required (I 207-208A, II 
253-254A, VII 1566A). 3 The principal control position, oc¬ 
cupied on November 1, 1949 by Glen D. Tigner (1186A, VI 
1272A), is called “A” or “local control”. Keeping the en¬ 
tire control zone under his scrutiny, the A controller directs 
outbound and incoming traffic on the active runways and 
in the control zone, assigning takeoff and landing sequences 
and clearances. 4 

(3) Communications —Each controller position required 
to communicate with planes has a panel of selector switches 
(several toggle switches and a six inch panel of five push 
buttons) covering all the necessary radio frequencies on 

•On the fatal day, the assigned watch supervisor was a Mr. Vivari but he 
was not in the tower, and Donovan Davis was acting in his stead (I;206A, 
VI 1272A, VII 1558-1559A, VII 1567A). While the rules forbid it, several 
visitors were in the tower at the time of the crash but their names were not 
obtained (X 2060A). Tigner (VII 1398-1399A) and Davis (VII 1568A) 
could not “remember” whether there were visitors present and Union (VIII 
1637A), one of the other tower men who testified, denied their presence. 

4 For detailed description of various tower control stations or positions see 
I 185-187A, I 189-190A, 1-201 213A, I 226-227A, II 242-243A, VI j 1259- 
1263A, VI 1267-1272A. 


which transmissions may be required. Radio receiving is 
primarily through a series of speakers lined up on the desk 
across the East wall of the tower, each speaker covering 
a separate frequency. 

In transmitting, the controller selects the desired fre¬ 
quency by depressing the appropriate push button which 
will lock in place much as a home or car radio. Two or 
more frequencies can be selected simultaneously by proper 
manipulation of the push buttons. To broadcast, the con¬ 
troller must depress and hold a counter-sprung button on 
the microphone. Only while that button is depressed are 
incoming messages on the frequencies selected muted or 
blocked out in the receiving speakers. All broadcasts on a 
particular frequency—just as with our home radio—are 
received by all planes or stations tuned to that frequency. 
(I 212-228A, II 242-249A, II 267-270A, VI 1263-1267A, VT 
1270-1271A, VI1272A.) 

The tower is also equipped with Aldice lanterns, portable 
light guns for signalling aircraft in the absence of radio 
communication. Suspended from the ceiling with a counter¬ 
balance mechanism so that the A controller can reach above 
him in a moment’s time and aim the light at the aircraft he 
desires to signal, the light gun throws a directional beam of 
light, using red, green and white slides for the standard 
published code signals (Seltzer, I 230-231A,II 233-234A,II 
250-253A, II 256-259A, II 263-267A). 

(c) Landing and Departure Patterns —An aircraft 
cleared into the traffic pattern to land on Runway 3 enters 
the left-hand pattern (counterclockwise flow of traffic) to 
the North, turns to its downwind leg around the Pentagon, 
flies South (downwind) and below Alexandria turns East 
onto its base leg. Near or over the Potomac River it turns 
North onto final approach and upon reaching the PEPCO 
powder plant commences an “S” turn in order to become 
aligned for landing on Rumvav 3. Landing on Runway 36 
wnuld be the same except that the final approach from 
Alexandria W’ould be straight in, eliminating the “S” curve 
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necessary for alignment with Runway 3. (PI. Ex. 7, XI 
212SA-3-4; see also IX 1827-1831A.) 

The departure pattern requires airplanes taking off from 
Runway 36 to turn left after being airborne and those tak¬ 
ing off from Runway 3 to turn right, except upon request 
and approval or instructions from the tower to do other¬ 
wise (PL Ex. 7, XI 2128A-1-2; see also VI 1321-1324A). 

B. AIRCRAFT INVOLVED 

The P-38 piloted by Bridoux 5 was a surplus World ! War 
II single seater two engined fighter. Prior to November 1, 
1949, this P-38 had participated in air races during which 
difficulty with the right engine had been encountered (IX 
180S-1S09A). Shortly before the fatal collision it had been 
flown East for sale to the Bolivian Government (see fn. 1 
supra). Bridoux, who had been recalled to duty with the 
Bolivian Army, was to test the P-38 for acceptance by his 
Government and then fly it to Bolivia (II 378-379A, III 528- 
529A, VIII 1780-1781A, IX 17S3-1784A). Several repairs 
■were made at the airport, including removal and reinstalla¬ 
tion of one of the carburetors 6 and installation of a' new 
radio (II 382A, IX 1783A). On two occasions shortly prior 
to November 1, 1949, Bridoux attempted to take off; once 
he experienced engine trouble and the other time brake 
trouble, and had to run almost the length of runway 36; (the 
longest runway) before he could stop and taxi in (IP 381- 
382A, II 397A," III 529A, IX 17S4A). 

Eastern’s plane was a four-motored transport carrying 
a crew of four (pilot, co-pilot, steward and stewardess) and 
51 passengers bound from New York to Washington (I 
21A). Scheduled to depart from LaGuardia Field at 10:30 

8 Maximizing the experience of its pilots, Eastern describes Bridoux’ flying 
experience in a fashion to indicate it was quite limited (Brief, pp. 4-5, fns. 
2 and 3). But the record shows he had been flying continuously since leaving 
high school and had received numerous flying certificates and awards, in¬ 
cluding some with the U. S. Air Forces (see, e.g., II 373-378A, III 580- 
588A). 

8 Aubin (the seller) testified that the work was done under his direction 
and that he ordered the mechanic to reinstall the carburetor without testing 
the engine because that was none of his concern (IX 1817A). 


a.m. with its estimated landing time at Washington 58 
minutes later, i.e., at 11:28 a.m. (PL Ex. 15b, XI 2135A), 
it actually departed late at 10:42 a.m. reporting over New¬ 
ark at 10:52 a.m. (Eastern’s Ex. 9D and E, XI 2161A-2; 
see also IX 1912A and 1920A). 

The cockpit of the DC-4 has dual controls (I 75A), for 
the pilot on the left and co-pilot on the right (I 76A). The 
seating and window configuration is the same on each side 
of the cockpit (I 104A) and visibility is excellent. M. D. 
Shaw, an experienced National Airlines pilot (on tempo¬ 
rary Navy duty), testified: (1) that sitting in normal posi- 
tion~pilot^and co-pilot each have a total field of vision of 
245 degrees in a horizontal plane; (2) that the co-pilot can 
see everything in a horiz onta l plane from dead ahead and 
X then 110 degrees to his (ngh£ and 135 degrees to hi ^left / 
^ i-e., if you drew a line through the co-pilot perpendicular to 
\ the cockpit, he could see everything forward of that line, 20 
degrees beyond it on the left and 45 degreesXeyond it on 
the right I the pilot has the same fieldinreverse, so that be¬ 
tween pilot and-co-pilot the-total horizontal field of vision 
is 270 degrees]; (3) that in a vertical plane the field of 
vision of both pilot and co-pilot is approximately 60 de¬ 
grees up from the horizontal and 45-50 degrees down or a 
total of 105-110 degrees of vision in the vertical plane (I 
100A, 101-106A, 132-134A, 138A). 

Shaw’s testimony was substantially confirmed by Captain 
Pete H. Young, U. S. A. F., who, like Shaw, had over 600 
flying hours in DC-4’s (IV S31-S33A). Both pilots con¬ 
firmed that the normal indicated field of vision could be 
materially increased for both horizontal and vertical com¬ 
ponents by any effort of the pilots to crane a bit to enlarge 
their view. See fn. 7 supra. 

7 Eastern incorrectly states (Brief, pp. 48-49, fn. 16) that Shaw testified 
“To the right the co-pilot by straining his neck can see the tips of the in¬ 
board prop. This would give him an extreme angle of visibility to the right 
of 135 degrees (I 101A).” Shaw testified that the 135 degree view to the 
right was obtained “with a normal lookaround without straining vour neck” 
(I 101A) and that “by craning your neck or straining, you could add ap¬ 
proximately another 15 to 20 degrees on the right side” to that 135 degree 
figure (I 105A). 
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C. THE WEATHER 

Based upon weather reports (IV 815-817A), it was stipu¬ 
lated (I 22A) that “From the time the P-38 departed [about 
9 minutes before the accident] until after the accident, visi¬ 
bility in the vicinity of the airport remained at 15 miles, 
ceiling was 6,500 feet with scattered clouds at 3,500 8 and 
surface wind was from the Northeast, 20-25 miles per 
hour.” See also I 77A. 

D. THE LAST FATAL 9 MINUTES 
1. In General 

It was stipulated (I 21 A) that the P-38 took off from 
Washington National at 11:37 a.m. and that at approxi¬ 
mately 11:46-11:47, the DC-4 and the P-38 collided at an 
altitude of approximately 300 feet while both were coming 
in for a landing on the same runway 3. The crucial ques¬ 
tion is what happened in those 9 or 10 minutes. Because of 
the violent disagreement between the surviving principals 
(which the jury and the trial judge, as independent jfact 
tinders, obviously resolved against the testimony ofj the 
tower men), we will first summarize Bridoux’ testimony, 
then the tower’s and finally the independent testimony.: 

2. Bridoux’ Testimony 

On the morning of the collision, Bridoux, contemplating 
a 30 minute test flight (II 401A), went to the Butler hangar 
at the North end of the field and warmed up the P-38 (II 
384-385A, 388-391A). Because of his prior difficulties with 
the P-38, he asked Aubin to telephone the tower, advise 
them of the test flight and state that if any trouble arose 
he would circle the field and if necessary they should signal 
him by lights (II 385-386A, 38S-389A). 

As Bridoux passed South on the ramp in front of the 
tower, they called saying his radio was working well, which 

•Tigner stated flatly that there were no clouds at 3,500 (VII 1439-1440A, 
1527A). But cf. Bridoux at II 411-412A, III 495A. 


12 


he acknowledged by radio (II 395).° The tower radioed 
that he could take off on Runway 3 or 36 (II 395-396A, III 
460-461A, X 1979-1980A). He took off on 36, the longest 
runway, having in mind his prior abortive takeoff when 
his brakes had given trouble (II 396-397A, X 1980A). As 
the P-38 commenced a shallow left turn after takeoff (as 
required by the departure pattern, XI 2128A-1-2), the 
power in the right engine began fluctuating and the plane 
became difficult to control (II 399A, 406A, III 491-494A). 
Bridoux determined to land as soon as possible (II 401- 
402A), but continued climbing to assure his safety and 
ability to reach the field from any point (II 407-408A). 
At approximately 1500 feet altitude, he turned left around 
the Pentagon and headed South and passing about iy 2 
to 2 miles West of the field (at about 2000 feet), he radioed 
“ Washington tower, this is Bolivian P-38. I got engine 
trouble. Request landing instructions, please ’ 9 (II 402A, 
406-407A). Receiving no immediate answer, he continued 
his course around the field, still climbing and when East 
of the field, the tower responded “Bolivian P-38, you were 
requesting landing instructions”. Bridoux answered, 
“Yes, because I got engine trouble” to which the tower 
responded “Land 2 on Runway 3” giving Bridoux wind 
force and direction, altimeter setting and the time. He 
acknowledged “Bolivian P-38, Roger.” The P-38 was 
then still circling North or Northwest of the tower at about 
3500 feet, just under a slight layer of clouds. (II 408-412A, 
416-417A). 

Bridoux circled the field once more losing altitude and 
reducing his speed to 150 m. p. h. and reached approxi¬ 
mately 2400 feet when North of the tower in his second cir¬ 
cle (II 412-413A, III 497-498A). He then headed South- 

* Radio communication was pood, and except possibly for a more or less 
automatic adjustment pilots make on the ground before flying, he did not 
change the volume control at any time that day (II 393A, 448A, III 458- 
460A). Examination of the radio equipment removed from the wreckage 
indicated it was apparently in working condition and set to Baker channel 
(126.18). The selector switch was found not depressed, but this could have 
resulted from the crash (PI. Ex. 20, XI 2136A). It had been checked with 
the tower on channel 126.18 a night or two before the accident and it then 
worked (IX 1783A). 
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west to intercept the downwind leg of the landing pattern 
and while so flying he saw a C-60 Lockheed Lodestar or a 
C-45 Beechcraft 10 headed Northerly descending on final 
approach for landing at Washington National. Bridoux 
assumed this was the number 1 plane for landing referred 
to in his clearance from the tower. Intercepting the down¬ 
wind leg about 2 miles West of the South end of the field, 
he made a slight adjustment in his course and flew South 
for approximately 2 minutes, still at 150 m.p.h. covering 
approximately 5 miles. (II 414-415A, 424-430A, III 501 A, 
507A, 607-608A.) 11 He then turned East onto his base leg 
and flew on that heading for not more than *4 minute. 
While turning onto base leg, Bridoux saw the C-60 or 6-45 
(which he had previously seen on final approach) taxiing 
off the field. (II430A, III 516-517A.) 

While on base leg and when he reached a point wing tip 
with the runway, Bridoux turned from base leg to head 
North on final approach, his altitude then being about 
1000-1200 feet. As he turned he radioed “Washington tower, 
Bolivian P-3S on final approach” to which the tower! re¬ 
sponded “Bolivian P-38, cleared to land on Runway 3” 
giving him wind force and direction. He acknowledged 
“Bolivian P-3S, Roger.” He was still travelling at jl50 
m.p.h., and his rate of descent from the time he was cleared 
number 2 (while North of the tower) until the time of im¬ 
pact was constant at the rate of 500-600 feet per minute. 
(II 426-427A, 430-436A, III 522A, 572A, X 19S1A.) When 
he reached the vicinity of the PEPCO plant, he com¬ 
menced the “S” turn required by the landing pattern (con- 

10 These two planes look much alike from the air (II 425A, 426A, X 1991 A). 

11 The United States (Brief, p. 11, fn. 19) calls attention to allegedly con¬ 
tradictory statements given by Bridoux right after the accident that he 
turned on base leg 1 or iy 2 miles South of the field. But the record shows 
that he was then virtually on his death bed, with no teeth and head bandaged 
and that due to the difficulty of hearing and understanding him then, there 
were considerable omissions in the reporter’s transcript which could easily 
have been in error (III 508-509A, 512A, 536-538A, 542A, 573-577A, 602-604A). 
This statement was taken within two hours of the collision when Bridoux did 
not know whether he would live, what had collided with him or that anyone 
had been killed. Moreover, this “death bed” statement corresponds in almost 
every vital detail to Bridoux’ testimony at the trial (Sec Eastern E± 1, 
XI 2159 A-l-2). 
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sisting of a shallow left followed by a shallow right turn) 
to become aligned with Runway 3 (II 433A, 436-437A, III 
630-631A, X 2013-2014A). A few seconds before the crash, 
he put his flaps down to reduce his speed to about 130 
m.p.h. 12 for landing (II 432A, 438A, X 1985A, 2000A). He 
then heard someone say over the 126.18 frequency “clear 
to the left, clear to the left” but the message was not ad¬ 
dressed to anyone in particular and he thought it was in¬ 
tended for someone on the ground (II 43S-439A). Within 
2 or 3 seconds something hit his plane from underneath 
and pushed it up at least 100 feet and it then dove into 
the water (II 448-450A). 

Bridoux testified he never saw the DC-4 at any time (II 
440A, III 557A), explaining that while on final approach 
the visibility from the cockpit of a P-3S is extremely lim¬ 
ited below the horizontal and that even though a plane is 
descending to land its attitude is with nose up to the hori¬ 
zon (II 441-446A, III 499-501A, 565-572A). He denied 
anv other communications to or from the tower than those 
recited above. While there may be question whether Bri¬ 
doux satisfactorily explained why he did not see the DC-4, 
his testimony on the material facets of the events of No¬ 
vember 1 was lucid, consistent and forceful through a most 
rigorous series of cross-examinations and recross exam¬ 
inations. 13 


33 His wheels were lowered earlier on downwind leg: (X 1985A). At no time 
(after he was airborne), did he fly in excess of 150 m p h and this was re¬ 
duced to about 130 m p h when he let his flaps down on final just before 
impact because the flaps act just like air brakes. There is a placard on the 
P-38 instrument panel, which states the maximum speed with wheels and 
flaps down is 150 m p h. If you go beyond that speed with wheels and flaps 
down, the plane will probably start to shake and crack up. (X 1986A.) 

The aerodynamics expert, Professor Perkins, testified that a speed of 250 
m p h for a P-38 with wheels and flaps down was absurd, and that if you 
tried to get any such speed the flaps and landing gear would pull off and the 
airplane would fail structurally (IV 793A, V 943A). 

^Towards the end of the trial, in excluding from evidence a long explana¬ 
tory statement submitted to C.A.B. in January, 1950 (Bridoux Ex. 9) offered 
to show the consistency of his testimony in the course of all inquiries since 
the accident, the trial judge stated (X 2048A): “I don’t think anybody 
questioned Bridoux’ veracity at all. The only question ... is whether or not 
he did what a prudent man would have done under the circumstances . . . He 
testified he was down below the airport and he didn’t see the DC-4. Now, the 
question is: Should he have seen the DC-4 if he looked.” 
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3. The Tower Testimony (Tigner, Davis and Union) 

Tigner testified that about 11:15 a.m. Davis, the watch 
supervisor, advised him the P-3S would taxi out for a local 
flight using frequency 126.1S (VI 1273A). Both he and 
Davis admitted Davis advised him “to watch” the P-38 or 
“keep his eye on it”, but neither could explain why and 
both denied having been warned of possible trouble in! the 
telephone call advising the tower of the contemplated flight 
(VII 1427-1428A, 1559A, VIII. 1572A). 14 When the P-38 
taxied in front of the tower, Tigner radioed clearing it to 
Runway 3 which the pilot acknowledged by waving his 
hand (VI 1273-1274A, VIII 1611A). The P-38 continued 
taxiing and as it began to cross Runway 3, Tigner radioed 
to keep clear of the runway because of landing traffic?, to 
make a ISO degree turn and that the P-38 could use either 
Runway 3 or 3G; the P-38 acknowledged by radio and 
made the 180 degree turn and taxied back to the runup 
apron for Runway 3 (VI 1274-1275A, 1295A, 1318-1319A, 
VII 1560A, VIII 1611A). The P-38 then requested takeoff 
clearance and he responded “Bolivian 927 cleared for 
takeoff on Runway 36” (VI127GA). 

The P-38 took off Runway 3 at 11:37 and when airborne 
at about 400 feet made a left 15 turn climbing out on a North¬ 
west heading (VI 1276-1277A, VIII 1611-1512A). Tigner 
and Davis saw it about 5 miles Northwest still climbing 
and then later about 8-10 miles West heading South! at 
about 4000 feet (VI 1276-1277A, 1329-1331A, 141S-1423A, 
1560A). 

In the meantime, at 11:37, the Eastern DC-4 called the 
tower on Channel 119.1 reporting itself over Beltsville, 

14 Tigner said he did not know the pilot was a foreigner and lie did; not 
remember any foreign accent (VII 142SA). Davis, however, recalled a 
marked foreign accent (VIII 1595A) which was quite obvious when Bridoux 
testified below. 

15 Cf. departure pattern (p. 8 supra) requiring right turn from 3 and 
left turn from 36 unless other instructions given by tower (XI 2128A-1-2). 
Tigner recalled no such specific instruction to the P-38 although it turned 
left and—he claimed—took off Runway 3 (VI 1321-1329A, VII 1429-1430A). 
Davis did not recall anything out of the ordinary in the takeoff clearance 
which was “Bolivian 927 cleared for takeoff” (VIII 1572A). 
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15-17 miles from Washington (VI 1277A, 1296A, IX 1920- 
1921A). Tigner cleared it to enter the left traffic pattern 
for Runway 3 (VI 1277-1278A, 1296A). Some time later, 
after the tower men saw the P-38 S-10 miles West of the 
field headed South, Tigner allegedly cleared Eastern to 
land. No one else in the tower heard this clearance (VII 
1562A, VIII 1575A, 1549A), although they purported to 
repeat verbatim all of Tigner s alleged transmissions to the 
P-38 before and after. Tigner did not recall whether he 
initiated the alleged clearance or whether Flight 537 called 
him (VII 1346A, 1541A). He did not recall the exact clear¬ 
ance message (VII 1542A). And his testimony \vas differ¬ 
ent each of the many times he was asked where the DC-4 
was when he allegedly cleared it. Sometimes he said it 
was North, Northeast or Northwest of the field (VI 1278- 
1279A, 1297A, VII 1353A, 1361A), others that it was West 
on downwind leg (VII 1506-150SA, 1512A—But cf. 1502A), 
and numerous times that he really did not know where it 
was then (VII 1357A, 1360A, 1502A, 1514-1515A). His only 
clear recollection of seeing the DC-4 was when it was turn¬ 
ing from downwind to base or on base leg about 1 y 2 miles 
Southwest of the field at the point marked “x” on PI. Ex. 
1 (XI 2125A; See testimony at VI 1277A, VII 1355-1356A, 
1502A). Both Union and Tigner saw the DC-4 at that point 
at about 800 feet making a continuous wide sweeping turn 
to come into its final approach (IV 724-726A, 730-731A, 
VII 1454-1456A). 

While there was confusion between and within the testi¬ 
mony of Tigner, Davis and Union as to details, in summary 
their version of the next events is as follows: Before they 
saw Eastern at the point marked “x”, Union and Davis 
saw the P-3S circling left 5-10 miles South of the airport 
at 4000 feet and, hearing it requesting landing instruc¬ 
tions, 16 called Tigner’s attention to it (VI 12S0-1281A, VII 
1345A, 1561 A, VIII 1597A, 1613A). Tigner then radioed 
“Bolivian 927, Washington Tower, cleared to enter left 

“Note that the Baker channel speaker was closest to the A position 
occupied by Tigner (VII 1462A). 
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traffic pattern, Runway 3”, gave the wind velocity and re¬ 
quested the P-38 to check on downwind leg West of the air¬ 
port. The P-38 did not acknowledge, so Tigner called again 
“Bolivian 927, did you request landing instructions ?” to 
which an affirmative response was heard. Tigner then re¬ 
issued the earlier clearance into the pattern. (VI 1280- 
1281A, VII 1345A, 1561-1562A, VIII 1597-1598A, 1613- 
1615A.) 17 A little later, when the DC-4 was observed at 
point “x”, Union called Tigner’s attention to the P-38 
which, with landing gear and flaps down, 18 was descending 
rapidly (from 4000 feet) on a “high final” approach from 
a point about 5 miles South of the field (VI 1282A, 1302A, 
1304A, VII 1365A, VIII 1596A, 1599-1600A, XI 2160A-5). 19 
From that point 5 miles away, the P-38 continued on the 
same course (headed North-Northeast), speed and rate of 
descent until the collision occurred (VI 1284A, 1305A, VII 
1553A, LV 727-731A). The DC-4 in the meantime was in 
its continuous turn on base leg (Southeast to East to North¬ 
east) from point “x” until it straightened out on final lined 
up with Runwav 3 and then travelled about *,4-14-1 mile 
until impact (IV 724-726A, 730-731A, VI 1283-12S4A, VII 
1515-1516 A). 20 

After the P-38 was observed on “high final”, Tigner ra¬ 
dioed “Bolivian 927, make a 360 [circle] to your left. You 
are number 2 to land. Traffic is an Eastern DC-4, turning 
final ahead and below you.” The P-38 was then still South 

17 Tigner and Davis said the P-38 acknowledged for the clearance (VI 
1281 A, VII 1562A, 1564A). Contra Union (VIII 1615A, 163SA). 

“The Government states that “The fact that a plane’s gear or flaps are 
down while flying in the pattern is neither unusual nor particularly sig¬ 
nificant” (Brief, p. 7). But Seltzer admitted that flaps are normally put 
down just shortly before a plane makes a landing (IX 1948A). 

“Union testified that it then appeared the P-38 was on final approach 
and was not going to circle the field (VIII 163S-1639A). But Tigner pur¬ 
portedly did not realize this (VII 1432-1433A, 1450-1451A, 1550-1551A) 
even though he admitted Union had advised him that the P-38 appeared to 
be on “high final” (VI 1450-1451A). 

*° The Eastern plane turned approximately 150 degrees or less from point 
“x” (where it was headed South or Southeast) until it became lined up with 
the runway on heading 030°. Capt. Pete Young testified, without con¬ 
tradiction, that a DC-4 conventionally turns about 3 degrees per second 
(IV 833A). Thus, the DC-4 took about 50 seconds or less to travel from 
point “x” until it became aligned with Kunway 3. ; 
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of Alexandria about 4-5 miles from the airport descending 
rapidly. There being no acknowledgment nor compliance 
with that instruction, Tigner radioed again “Bolivian 927, 
turn left, turn left. You are number 2 to land, following 
an Eastern DC-4 turning final ahead and below you.” 21 
Again, neither acknowledgment nor compliance, and at the 
completion of the message the P-3S was approximately 2 
miles from the end of Runway 3 and the DC-4 had com¬ 
pleted its turn and was on final ahead and below the P-38 
about 1 mile from the end of the runway. (VI 12S2-1284A, 
1304-1307A, 1311-1312A, VII 1562-1563A, 1565A, VIII 
1600A, 1615-1616 A, 1631A.) 22 

Tigner then radioed to the DC-4 “Eastern 537. Make 
an immediate left turn. Traffic is P-3S above and behind 
you.” Eastern leveled off and commenced a turn but it 
was too late and the crash occurred almost immediately 
(VI 1284A, 1287A, VIII1616-1617A, IV 752A), even though 
in the “judgment” of Davis, the acting watch supervisor, 
the danger had been averted so that he turned his back on 
the scene, turning around a moment later to see debris in 
the air resulting from the crash (VII 1563-1564A, VIII 
1578-1579A). [Note that the situation described by the 
Tower men was impossible. To have overtaken the DC-4 
as described (i.e. travel V/> miles while the DC-4 travelled 
only 14 mile), the P-3S would have required a fantastically 
impossible speed (see fn. 12 supra) whereas the testimony 
showed there was little difference in the speeds of the two 


21 Tigner conceded that at the C.A.B. inquiry he testified this message was 
“Bolivian 927. Turn left, turn left” without the additions indicated in the 
text (VII 1375A). 

23 Eastern (Brief, pp. 51, 56-57) and the United States (Brief, p. 9) lay 
considerable stress on the testimony of the tower men that because the P-38 
was above 1200 feet, it was not then in the pattern. However, this assumes 
the truth of the tower story against that of Bridoux. In any event, it is 
sheer nonsense because Stock (in charge of all control towers in the region) 
testified: (1) that there are no definite altitude limits on being in the pat¬ 
tern, and (2) whether a plane is in the pattern depends on whether it can 
land from its position (IX 1861-1865A). Several pilot eye witnesses testified 
that the P-38 could have landed without changing its angle or rate of descent 
(McGovern II 359A, 360A, 361A; Aubin, IX 1796A). Moreover, reference 
to the instructions accompanying the landing pattern shows that no maximum 
height to the pattern is prescribed (PI. Ex. 7 at XI 212SA-4). 
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planes (see p. 27 infra). Also, it was impossible for the 
P-38 to travel 5 miles in the 50 seconds the Tower said it 
took for the DC-4 to become aligned with the runway, j (See 
fn. 20, supra.) Moreover, the alleged last moment trans¬ 
mission to Eastern which seeks to buttress the false im¬ 
pression that the P-38 was overtaking the DC-4 (rather 
than the actual fact that the planes were converging) was 
not heard by Shaw, the National co-pilot, who was listen¬ 
ing on the same frequency (see p. 20 infra).] 

According to Tigner, only about 40-45 seconds elapsed 
between the time he saw the P-38 5 miles out (at 4000 feet) 
on high final and the DC-4 at point “x” and the time of the 
crash (VII 1366A, 1414-1415A). But cross-examination 
(VII 1366-1367A, 1370A, 1415-1417A, 1538-1539A; see also 
Union VIII 1631A) and uncontradicted testimony as to the 
speed of a P-38 with flaps and wheels down (see fp. 12, 
supra, see also p. 20 infra as to observed speeds of P-38 
and DC-4) showed this would have required a fantastically 
impossible speed (400-500 m.p.h.) and descent for the P-38. 

Throughout the transmissions recited above, the tower 
was on frequency 126.1S with the P-38 and 119.1 with the 
DC-4 and neither plane could hear transmissions between 
the other and the tower (VI 1308-1309A). At no time did 
Tigner make any effort to transmit to both planes simul¬ 
taneously (VII 1467A), so that both planes -would be mu¬ 
tually informed of transmissions to each other (as would 
have occurred if both had been commercial planes using 
frequency 119.1) even though simultaneous transmissions 
should be used in an emergency (VII 1414A, 1467-1468A; 
cf Eastern Brief at pp. 7,13). Nor did the tower attempt to 
use the Aldice lantern (light gun) to warn the P-38 (VII 
1469A). 

4. The Independent Evidence 

j 

(a) Eastern Was Not Cleared to Land— Eastern was 
cleared to enter the traffic pattern but only Tigner’s; im¬ 
peached -word indicated that it was cleared to land. The 
weight of the independent and circumstantial evidence was 
to the contrary. 
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(1) No such clearance was heard by another airliner 
landing at about the same time .—Meredith D. Shaw, co¬ 
pilot of National Airlines Flight 53 (I 74A) which entered 
the traffic pattern when Eastern did, unequivocally testified 
that Eastern did not receive any landing clearance from 
the tower (1118A, 140A). Lending force to that testimony 
are the details furnished by Shaw: (1) that as his plane 
reached Beltsville, he heard the Eastern plane reporting 
to the tower and being cleared to enter the traffic pattern 
after which National Flight 53 reported and was similarly 
cleared (I 82-85A, 114-116A); 23 (2) that he had earphones 
on all the time (I 76A, 123A, 140A), that his radio was in 
topnotch working order (I 143A), that from the time his 
plane was cleared to enter the pattern, his radio remained 
tuned to 119.1 the “A” controller frequency (I 92A, 117A), 
and that during the entire critical period only Eastern 537, 
the tower and his plane were using this frequency (I 90A); 
and (3) that after these initial calls he heard only two other 

transmissions, the first “Eastern, traffic, a P-38 -”, 

indicating the P-3S’s position (which Shaw could not re¬ 
call), which he heard as his (the National) flight passed 
in the vicinity of the National Guard Armory or Capitol 
(I 90-92A), and the second, less than a minute later at 
about 11:45 or 11:46 (I 89A), “Look out for the P-38” 
delivered in an excited and alarmed voice not indicating 
either the sender or intended receiver (I 99-100A). Shaw 
was emphatic that there were no other transmissions (I 
90A, 92A, 118A, 140A). Regarding the message “Eastern, 

traffic, a P-38-”, Shaw testified that it would have 

meant to him “that there was aircraft in the vicinity, and 
there was a possible conflict between the two of us, and 
our paths may cross, and we should look out for each 
other to avoid collision” (I 120A). 

(2) Additional evidence Eastern was late and was at¬ 
tempting to make up time. —In addition to the undisputed 


“When he heard Eastern report it was over Beltsville, Shaw was also 
then at Beltsville and he looked around but did not see the Eastern plane 
then or later (I 84A, 86A, 140A). 
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evidence that Eastern departed late from New York and 
was behind schedule (supra pp. 9-10), there was other evi¬ 
dence that it was trying to make up time. Curtis F. Kirby, 
a gasoline company employee at the airport, testified (II 
275-289A) that not more than two or three minutes before 
the crash (II 279A, 285-286A) he was about to get on a 
motor scooter at Gate 3 located in the North concourse of 
the Terminal when his attention was attracted to an; East¬ 
ern Airlines DC-4 passing directly over the concourse at 
the airport [i. e. short-cutting the pattern] headed South¬ 
west across the field (II 280A, 283A) apparently coming 
in to land (II 287A). See line drawn by Kirby on PI Ex. 
1 (XI 2125A) shoving the DC-4’s path. Reference to the 
Tower Traffic Summary for November 1, 1949 (PI. Ex. 27, 
XI 2157A) shows that no other Eastern DC-4 than Flight 
537 was then in the vicinity and that consequently his 
reference to the DC-4 was conclusively to the DC-4 in¬ 
volved in the collision. 

(3) If Eastern was given any clearance , it was to land 
after the P-38 .— Captain M. D. Ator, the cheek pilot on 
American Flight No. 1, vilich, at the time of the crash, 
was waiting (at the South end of Runway 3) to take off, 
testified (V 883-891A) that his plane was informed by the 
tower ground control that it could take off after an East¬ 
ern DC-4 landed (V 885A). According to Tigner, he 
cleared Eastern to land first and the P-38 to follow East¬ 
ern. But if Ator was to take off after Eastern landed, 
he would have conflicted with the P-38. Thus the iAtor 
testimony indicates that if Eastern was cleared, it was to 
land after the P-38. j 

(b) Disinterested Testimony Corroborates Bridoux and 
Disproves The Tower Version in Many Significant 
Details j 

(1) The P-38 takeoff and flight path —Aubin, the man 
who sold the P-38 to the Bolivian Government, confirmed 
that a 30 minute test flight was planned for the P-38 and 



22 


he was surprised when he saw it coming in to land after 
so short a time in the air (IX 1812A). This supports 
Bridoux’ testimony that engine trouble caused him to ter¬ 
minate the test flight. See also fn. 6 supra and text. More¬ 
over, Aubin (IX 1S01A, 1812A) and an airport mechanic, 
Charles R. Craig (IX 195S-1961A), confirmed the fact that 
Bridoux took off Runway 36 as he had testified, not 3, as 
the tower men said. 

The independent testimony further showed that after 
takeoff, Bridoux circled the field, as he testified, rather 
than immediately leaving the field to fly 8-10 miles West 
and then South, as the tower men insisted. C. Duane Cope, 
who traversed Memorial Highway several times a day 
(IV 661A) testified (IV 660-715A): (1) that as he ap¬ 
proached the 14th Street (Highway) Bridge driving to 
Alexandria, he saw the P-3S over the river in a wide circle 
at an altitude of 3000-4000 feet, headed West or West- 
Southwest (IV 661-663A, 673-674A); (2) that he continued 
driving across the Bridge and then South on Memorial 
Highway and when he reached a point opposite the inlet 
abutting the airport on the South he saw the DC-4 and 
the P-38 approaching the field and after a few seconds, 
collide (IV 665-669A), and; (3) that approximately 4-5 
minutes had elapsed from the time he first saw the P-38 
at the 14th Street Bridge which elapsed time he had con¬ 
firmed just before trial by re-driving the same route at 
his usual rate of travel (IV 663-664A). Other witnesses 
confirmed that Bridoux was in the vicinity of the field 3-5 
minutes after his takeoff, 24 none of which could have been 
true if the tower men were telling the truth. 

24 Craig testified that after the P*38 took off Runway 36 over his head as he 
was driving North on Memorial Highway, he continued driving across the 
14th Street Bridge into Washington and then down the waterfront on Maine 
Avenue and that when he reached 7th and Maine, S.W., 3-4 minutes after 
the P-38 took off, he had a clear view to the West and he again saw the P-38 
at an altitude of about 3000 feet 2-3 miles West of the airport headed South 
or Southwest (IX 1960-1961A). 5-6 minutes before the crash, Louis E. 
Lance, an employee at the airport, while working back of Hangar 6 at the 
South end of the field saw the P-38 over the Arlington incinerator possibly 
3 miles West (IX 1962-1963A). 
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There was independent corroboration of Bridoux’ asser¬ 
tion that on final approach he made the “S” turn to align 
with Runway 3 as required by the pattern rather than 
coming straight in without change of course as the tower 
said. 25 Moreover, the C.A.B. expert Pahl essentially con¬ 
firmed Bridoux’ testimony as to his speed and descent 
prior to collision. See pp. 27-28, infra . 

(2) A Lockheed Lodestar did land just before Bri¬ 
doux; the tower records and testimony were false — 
Tigner insisted that the only Lockheed Lodestar in traffic 
was one landing at 11:35 a.m. before the P-38 departed 20 
as shown by the Tower Traffic Summary (Pl. Ex. 27,; XI 
2157A). He further contended (as shown by that Traffic 
Summary) that shortly before the accident, at 11:43 a.m., 
an Air Force B-25 made an ILS simulated approach!but 
did not actually land (VII 1380-1383A). The evident pur¬ 
pose was to prove that when Bridoux testified he saw a 
Lodestar land after he was cleared to land number 2 j he 
confused the twin tailed B-25, which did not actually land, 
with a Lodestar (See United States Brief, p. 11, fn. 18). 
But the confusion—actual or deliberate—was in the to^er. 

The co-pilot-owner of the Lodestar, Leslie L. Irvin, testi¬ 
fied (III 651-654A) that within 5 minutes of the time he 
landed he was apprised of the collision. The Butler Avia¬ 
tion station wagon driver, Howard R. Stewart, who led 
the Lodestar from the field after it landed, testified that 
the Lodestar landed after the P-38 had taken off (IX 
1955A). Although the Lodestar pilot, Ira B. Hartzog, Jr., 
testified for the defense that he saw the P-38 on the ground 
when he was landing (IX 1892A), he admitted that! he 

20 Philip Mindel, Chief of the Aircraft Service Branch for C.A.A. at,: the 
airport, testified that at the time of the accident he was on Memorial High¬ 
way about % mile South of Hangar 5 of the airport and he saw the P-38 
and “He had just stuck the nose of the P-38 down and started in, on approxi¬ 
mately over the Memorial Highway, or his course would take him approxi¬ 
mately over the Memorial Highway. He was making a very shallow turn so 
as to skirt the lagoon where the yacht basin is located . . .” (Ill 481A)i 
P-38 departed but later changed his testimony as to the sequence (VII 1376- 

36 At the C.A.B. inquiry, Tigner first said the Lodestar landed after the 
1379A). | 
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entered his landing time in his flight log (Bridoux* Ex. 14, 
XI 2166A) as 11:45—to the nearest 5 minutes (IX 1896- 
1898A), which demonstrates that he landed at least 6 
minutes after the P-38 took.off. 

The independent proof as to the B-25 was conclusive of 
the “error” in the tower records and testimony. The pilot 
and navigator of the B-25 testified in detail about their 
flight that morning showing that their simulated ILS run 
over Washington National occurred at approximately 
11:33-11:35, that they then turned left and flew almost 
10 miles South of Alexandria, that from that point they 
came straight North on final to land at Bolling Air Field 
at 11:48 and that at least 15 minutes elapsed between the 
simulated ILS at Washington National and the 11:48 land¬ 
ing at Bolling (Deem, IX 1963-1974A; Brady, 1974-1978A). 
Their testimony was reinforced by a flight chart prepared 
by them (Bridoux Ex. 15, XI 2167A-1-2) and corroborated 
in its essential details by Sgt. William S. Buckwalter, 
USAF, who was in charge of the Bolling control tower 
at the time in question (V 892-913A). 27 

The Washington tower records vital data relating to in¬ 
coming and departing aircraft on little slips of paper 
called flight strips. The “error” as to the Lodestar and 
B-25 was carried into these slips which showed the Lode¬ 
star as landing at 11:35 and the B-25 passing over on its 
simulated ILS at 11:43 (VII 13S0A, 1486A). 28 But, 
strangely, Tigner could not recall who made out various 
flight strips for traffic that morning (VII 1392-1394A) even 
though most were his job as A controller (VI 1335A, 

27 Aside from the confirmatory detail of his testimony, Buckwalter testified: 

(1) that the B-25 called him from West of Washington National Airport 
after completing its simulated ILS run (V 897A; see also V 910-911A); 

(2) that the B-25 landed at 11:48 as confirmed by the Bolling log (V 897A), 
and; (3) that approximately 13-15 minutes elapsed between these two times 
(V 898-899A). 

38 As a matter of fact, comparing Tigner’s testimony as to traffic sequence 
that morning with the Tower Traffic Summary (PI. Ex. 27, XI 2157A), it 
appears that the Lodestar flight strip was incorrect. See VII 1483-1488A. 
The switching of time on the Lodestar and B-25 flight strips was probably 
more than accidental in view of Bridoux ’ 1 * death bed” statement obtained by 
the C.A.B. investigators shortly after the collision in which he clearly pointed 
out that he was number 2 to land behind the Lockheed Lodestar (XI 2159A2). 


i 
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1338A), he could not remember the mechanics of preparing 
and dating them (VI 13SSA, VII 1388-1390A), he could 
not identify his own handwriting on certain of the Islips 
(VI 1335A, 1337A, VII 13S8A, 1394-1395A, 1482-1483A) 
and he could not explain why one strip—that for the P-38’s 
departure—was stamped with a larger date stamp than 
all the others and read “November 1, 1948 ’ 9 (VII 1390A). 29 

(3) The P-38 was cleared to land — Sgt. Buckwalter, the 
Bolling Air Base Controller, testified that he was listening 
to the 126.18 frequency between 11 a.m. and 12 and heard 
the Washington tower give the P-38 landing instructions 
(V 902-903A). Reflecting the confusion in the Washington 
tower, 30 he also testified that he later heard somebody fran¬ 
tically cry “Bolivia, Bolivia, Bolivia” on 126.18 (V 905- 
906A) which Tigner denied (VII1469-1470A). 

(c) Tower Conferences with C.A.A. Officials to Review 
and Prepare their Statements 

The evidence showed that the allegedly individually pre¬ 
pared written statements of the tower men submitted to 
C.A.B. a few days after the fatal collision were remarkably 
similar in form and substance and that, although Tigner, 
Davis and Union insisted each had prepared his own state¬ 
ment without assistance, these statements in fact resulted 
from extended conferences between the tower men ! and 
their superiors in which the proposed statements were!“re¬ 
viewed” at length (X 2064A) with the suggestion that the 
tower men reach an “agreement upon these facts in!this 
case” (X 2078A). The details of that evidence will be re- 

20 When plaintiff called upon the Government to produce these flight strips 
for the period 11-12 a.m. of November 1, 1949, in order to probe and clarify 
the traffic sequence that morning, it appeared, through the testimony of the 
chief tower controller, that those for the period 10:57-11:35 were mysteri¬ 
ously missing from the files and their absence could not be explained (IV 
875-877A). 

30 Such confusion was further indicated by Captain Ator’s testimony that 
while American Flight No. 1 was waiting to take off, he “heard someone 
giving instructions to the ship, to some ship, to pull off, to veer off, to 
pull out” and that message came over the ground frequency which was not 
the same one used for communication with landing planes "(VSS5-S86A). 
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lated in Part IV of the Argument as to Eastern, infra pp. 
62-63. See also confusion relating to flight strips, fn. 28, 
supra and text. 

E. SITUS OF COLLISION 
1. In General 

Because there was a $15,000 limit for wrongful death 
in Virginia and no such limit in the District of Columbia, 
there was considerable emphasis as to where the P-38 and 
DC-4 actually collided, whether over water (District of 
Columbia) or land (Virginia). And because the probative 
value of this testimony was so intimately dependent upon 
a detailed understanding of the area and the location of 
each eyewitness, (1) each witness was carefully examined 
to determine his point of vantage (see placements on PL 
Ex. 1, XI 2125A) and (2) the judge and jury made a de¬ 
tailed and extensive tour of the airport area (III 486-488A) 
so as to personally observe its geographical and topograph¬ 
ical aspects. 

Thus, the fact finders were given the direct and indis¬ 
pensable opportunity to evaluate the opportunity of each 
witness to see what actually occurred considering his dis¬ 
tance from the point of impact, his angle of vision relative 
to the aircraft, his problem of accurate depth perception, 
his ability to relate the aircraft to the surface below and 
the existence of any topographical or other impediments to 
his vision. Considering the eyewitnesses in that context, 
and after hearing several expert analyses, the jury re¬ 
turned a special finding that the collision occurred in the 
District of Columbia (X 2123A) with which (as to the 
United States) the trial judge concurred, lucidly and force¬ 
fully giving his reasons and concluding that all of the evi¬ 
dence “conclusively resolves the question as far as the 
Court is concerned’’ that the collision occurred in the 
District of Columbia (1 45A). 

While it is difficult to review on a cold record, we will 
summarize the highlights of all the evidence on the situs 


27 


issue to demonstrate the soundness of the conclusion 
reached below by the two independent fact finders. 

2. Physical Aspects of Both Planes Immediately Before and 

After the Crash 

(a) How the Planes Came Together— 

It was stipulated (I 21 A), as shown by the testimony of 
almost all the eyewitnesses, that the crash occurred “while 
the Eastern DC-4 plane was approximately 300 feet in 
the air on final approach for landing on Runway number 
3.” The DC-4 was then lined up with the runway with 
wheels and flaps down (III 480A, VI 1097A, 1161A, 1207A, 
1244A) travelling at about 125-140 m.p.h. (II 352A, V 
888A) which would be normal for a DC-4 coming in to land 
at that point (IV 834-835A). 

While the testimony of the tower men indicated a grossly 
ridiculous speed for the P-38 (see pp. 18-19 and fn. 12 
supra) three pilot-eyewitnesses (McGovern, Ator ai}d 
Aubin) testified its speed before impact was between 130 
and 160 m.p.h. (II 352A, V 888A, IX 1796A). Conclusive 
proof of the relative speeds and attitudes of the two planes 
at impact came from John F. Pahl, an aircraft specialist iin 
the Bureau of Safety Investigation C.A.B. (V 973A), who 
made a detailed inspection and analysis of the wreckage 
(V 973-975A). After identifying photographs 31 and testi¬ 
fying in detail as to his findings based upon measurements 
of component parts, matching of parts of the P-38 with 
damaged portions of the DC-4, etc. (see V 978-996A, 1004- 
1006A), Pahl concluded: (1) that at the moment of impact 
the longitudinal axes of the two planes were nearly par¬ 
allel, i.e., they were on practically the same course or head¬ 
ing (V 1008A, V 1012A); (2) that at impact there was 
almost no difference in the attitudes of the two planes, i.ei, 
whatever the angle of descent, both were essentially the 

31 Based on Pahl’s identification (V 976-980A, 9S5-989A, 994A) a series of 21 
photographs of wreckage were admitted in evidence, all of which—with 
identifying notes—arc contained in the Joint Appendix (PI. Ex. 22a-u (ex¬ 
cluding q), XI 2137-2156A). 
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same (V 1008A, 1012A); (3) that there was very little 
difference in the respective horizontal speeds of the twx> 
planes (V 1010A), and that although the force of the im¬ 
pact indicated a substantial difference in their vertical 
speeds (V 1011-1012A) this difference was relative and 
could have been caused by the movement of either plane 
or “bv one coming up a little bit and one coming down 
a little bit” (V 1017-1018A), and; (4) that the fuselage of 
the DC-4 was sliced just aft of the wing by the left pro¬ 
peller of the P-38 (V 992-995A, 1005A, 1008A). 32 

(b) What Happened to the DC-4 After Impact 

Professor C. D. Perkins, an aeronautical expert, testi¬ 
fied that at the P-38’s rate of propeller revolutions per 
minute its slicing of the DC-4 occurred in the order of 
one-tenth of a second (V 943-944A). All witnesses agreed 
that after the DC-4 had thus been severed, the front (with 
wing and motors) and the rear (with tail assembly) each 
went their separate way. What happened to the forward 
section is best described in the words of Captain M. D. 
Ator, who, from his position at the end of Runway 3, had 
a perfect head-on view. Ator testified (V887-888A): 

“Q. What happened to the forward part? A. The for¬ 
ward part hung momentarily on a level keel. Q. In 
other words, with the wings horizontal to the surface? 
A. Yes, just as level as can be, headed right towards, 
like it was coming to the runway, didn’t veer off either 
way, but hung there momentarily. I remarked about 
that, then all at once, started to slow and nose on down. 
Q. In nosing down, then it hung there, it didn’t veer 
off on either wing? A. That is right. Q. The wings 
were horizontal? A. That is right. Q. And that for¬ 
ward part, as it went down, maintained its line of 
flight? A. That is right.” 

32 Citing “Pahl V 1008A” Eastern states (Brief, p. 4) “The force of the 
impact cut the DC-4 in two . . .” The record reads: “From the evidence wo 
saw, the left propeller of the P-38 cut through the fuselage.” 
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Ator’s description was confirmed by Otto L. Ihrig, a pas¬ 
senger on Ator’s plane (II 293A, 294-295A, 299A) and 
other eyewitnesses (II 335A, III 481 A, VI 1204A). 33 

Ihrig, with an excellent head-on perspective, said that 
the rear part in falling moved about 150 yards over water 
to land on the shore, travelling to the right (West) of his 
line of vision (II 293-295A, 298A). Ator also testified that 
the rear section fell to the West (V 887A) as did Colonel 
McGovern whose point of vantage from across the riveif 
was not as good (II 353-354A). There was no testimony 
that the rear part did not move to the West (towards land); 
in falling. 

The witnesses differed as to the attitude of the rear part 
in falling. Philip Mindel, Chief of the C.A.A. Aircraft 
Service Branch at the airport, who was on Memorial High¬ 
way just South of the airport (III 479-480A), testified 
that “the tail dropped with the aft part first” (III 481 A) J 
Cope saw it going down “mostly end over end” (IV 672A)j 
To Wallace I. Longstreth, an employee of Capital Airlines,; 
who was also driving South on Memorial Highway just. 
South of the airport (II 320-321A), the tail section “fell; 
twisting a little bit” (II 335A). Sgt. Jack J. Hester, who; 
was driving North on Memorial Highway (VI 1093A) said: 
“the rear part of the DC-4 just seemed like it just stopped; 
for a second and just nosed down and spiralled down to; 
the ground” (VI 1099A). Not one eye-witness described; 
the tail section as continuing in the original line of flight | 
in a normal arc (like an arrow) with the open end first! 
which was theoretically assumed by the defense “expert”! 
Rhode as an indispensable predicate to his solution of the; 
situs question. See p. 34 infra. 

(c) Where the DC-4 Wreckage Was Found —The; 
wreckage was stipulated to have been distributed as fol¬ 
lows (IX 1923-1924A): ! 

39 Union, who also had a head on view from the tower, testified that at the : 
moment of impact the DC-4 was not turning and its wings were level (IV i 
750-751A). 
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“. . . the forward end of the DC-4 was found under 
water at a point 815 feet northeasterly from the mean 
highwater mark on the west bank of the Potomac in 
a line parallel to and between the extensions of the 
lines denoting the left and right edges of Runway 3 on 
Plaintiffs’ Exhibit 1. 


.. the tail section of the DC-4 was found on the 'west 
bank of the Potomac River 450 south of the shore end 
of the pier or dolphin structure on Plaintiffs’ Exhibit 
1 .” 34 

3. Where The Planes Collided 

(a) The Eyewitnesses —As the United States has noted 
(Brief, p. 13) “there was conflict of testimony as to whether 
the impact occurred over the land ... or over the water 
. . .” The questionable value of most of the eyewitness 
testimony is apparent from the limited opportunity most of 
the eyewitnesses had to accurately observe what actually 
occurred. If nothing more, the accuracy of that testimony 
is doubtful by reason of the wide dispersion of points fixed 
by these witnesses as the alleged point of collision. Act¬ 
ually the witnesses Cope (IV 660-714A) and Longstreth 
(I 320-348A), the only ones whose proximity and point of 
vantage gave substantial assurance of accuracy of observa¬ 
tion, definitely placed the impact point over water. In any 
event, because a substantial part of the remaining eye¬ 
witnesses’ testimony is of little or no value and because its 
analysis would burden the main body of this brief, we 
have summarized it at the end (infra pp. 109-114) so that it 
can be compared with the “objective” analysis set out in 
the Appendix to the Eastern brief (at p. 100). 

(b) The Experts— Both in theory and conclusion the 
experts were diametrically opposed, leaving a clear issue 
of fact for judge and jury as to which, if either, was to 
be believed. 

34 Additionally, considerable liffht, small debris was scattered on land 
(Eastern Ex. 10 and 11A, XI 2162-2163A). 
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Plaintiff called Professor Perkins, head of the Forrestal 
Aeronautical Engineering School at Princeton University, 
a specialist in aerodynamics, who wrote one of the few 
texts in that field and who is extensively consulted in aero¬ 
dynamics by the Government and aircraft companies (IV 
764-767A). He testified that assuming the DC-4 was loaded 
as shown in its flight manifest, that it was on a straight 
in approach for landing with flaps and gear down at a 
speed of approximately 130 m.p.h., that the collision 
occurred at an altitude of approximately 300 feet, that on 
collision the DC-4 fuselage was sheared in two aft of the 
trailing edge of the wing and that the forward part of 
the DC-4 (including wings and motors) continued ini its 
original line of flight with no roll-off either to the right or 
left—that if all these factors were assumed, the forward 
part of the DC-4 would advance a maximum of 700 feet 
in a horizontal line. Perkins further testified that assum¬ 
ing, in addition, a wind of 20 m.p.h. from the Northeast, 
that overall maximum horizontal advance w’ould be only 
600 feet (IV 770-771A.) 

Reference to the testimony summarized earlier shows 
that all of the assumed facts posed in the hypothetical ques¬ 
tion to Perkins were proven without contradiction, and 
neither defendant contends otherwise. And since it was 
stipulated that the forward part of the DC-4 landed 815 
feet out in the water, Perkins’ testimony that the maximum 
horizontal advance of the severed forward part w’as 600 
feet, clearly and conclusively established the impact point 
over water. ; 

Professor Perkins also testified that when the problem 
was posed for his study, he was requested to resolve every 
factor on the conservative side so as to arrive at the maxi¬ 
mum possible horizontal advance of the DC-4 from collision 
until it hit the surface (V 948-949A). He stated that he was 
not told whether to make his computations on the basis 
of the observed facts as to the action of either the severed 
front or rear of the DC-4, but he immediately concluded 
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that aerodynamic analysis of the path of the rear part of 
the plane was impossible because only small portions of it 
(the tail assembly) were so-called air foils with known and 
predictable aerodynamic characteristics and, therefore, 
anything might occur in the fall of the rear portion and 
flight path of the rear portion would be completely beyond 
analysis (V 925-927A, 935A, 941A). 35 Contrast testimony 
of defense “expert” at pp. 33-34, infra. 

Professor Perkins explained (V 944-955A) that the for¬ 
ward part of the plane would fall on a curved path inside 
(a shorter horizontal advance) the path of a stone pro¬ 
jected at the same speed from the same altitude. The stone 
as a free-falling body would have only two forces acting 
upon it—inertia (the tendency to continue in its original 
state unless counteracted by an external force) and gravity 
(the counteracting force)—which in combination result in 
a mathematically definitive path having a total horizontal 
advance of 840 feet in a vacuum (V 929-930A). But the 
forward part of the plane had additional forces acting 
upon it. These forces were lift (imparted by the air foil 
surfaces—the wings) and a pitching moment or torque 
(a tendency of the plane to nose over). The moment before 
the crash all of these forces operating on the plane were 
in balance—hence its ability to stay aloft in stable flight— 
and the tendency of the plane to nose over by reason of 
the pitching moment was counterbalanced by the air forces 
vertically depressing the air foil surfaces of the tail assem¬ 
bly (like a see-saw in balance). As soon as the rear of the 
plane was cut away, however, this counterbalancing force 
on the rear, which prevented the pitching moment from 
taking effect, was lost and the pitching moment iminedi- 

30 He testified that when the tail section was cut off it would not go for¬ 
ward like a bomb when dropped. “In a vacuum it would; but in the atmos¬ 
phere, as soon as the tail fell off, it would act like a brake and stop almost 
dead in its tracks and fall with the wind” (V 930A). “I wouldn't be sur¬ 
prised at anything that would happen to the tail. It is subject to unknown 
aerodynamic forces. It would certainly slow down, due to the tremendously 
high drag, and drop tumbling anywhere. I wouldn’t be surprised to find it 
almost anywhere” (V 931 A). “. . . the rear end would be completely unstable. 
This could be verified by any aerodynamist . . .” (V 933A). 
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ately began to cause the plane to nose over. As this nosing 
over accelerated, the wings, which before were lifting; the 
plane, gradually were converted to a negative lift (assist¬ 
ing to push plane down instead of keeping it up) because 
of the change in the attitude of the plane and the anglie of 
the air foil surface (the wings) to the air (the so-called 
angle of attack). The combination of this unbridled pitch¬ 
ing moment with the suddent negative lift of the wing— 
both increasing at an accelerated rate—results in a flight 
path inside that of the path made by a stone. On final 
recross examination, Eastern’s counsel read (without 
naming the witness) Captain Ator’s detailed description 
{supra p. 28) of how the forward part of the DC-4 looked 
coming down. Then this question and answer followed 
(V 967A): j 

“Q And assuming that they [the facts in Ator’s testi¬ 
mony] are found by the jury to be true as to the facts, 
would that have any effect upon the distance which you 
have given us as your opinion down here, Professor? 
A. No. As a matter of fact, I would assume that is 
exactly what it would look like.” 

In an effort to counteract the force of Professor Perkins’ 
testimony proving beyond doubt that the collision occurred 
over water, the United States called Richard V. Rhode, 30 
an administrative official with the National Advisory Com¬ 
mittee for Aeronautics, who, based upon an alleged anal¬ 
ysis of the tail section, gave an opinion that the collision 
took place over land (VIII 1694-1696A). Bluntly stated, 
the Rhode testimony was sheer unadulterated nonsense 
and quite obviously judge and jury so evaluated it. 

Apart from his dubious qualifications, 37 Rhode’s testi¬ 
mony, even if comprehensible (see, e.g., VIII 1696-1711A), 

98 In its brief the United States does not even mention Rhode’s name or 
testimony nor for that matter does it discuss any of the evidence on situs. 

17 Upon cross-examination probing the “many memberships and patents; and 
inventions and papers and honors and awards” which were so numerous that 
he could not “keep them all in [his] mind” (VIII 1666A), it appeared j that 
Rhode had done little, if any, work in the specialized field of aerodynamics 
in which he was called as an “expert” (VIII 1669-1674A). 
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was probatively worthless because, inter alia: (1) He did 
not recall exactly what data was furnished to him as a 
basis for his study, nor did he know whether he had any 
records or notes thereof (VIII 1715A); (2) Although he 
made his study earlier, he did not see any photos of the 
DC-4 wreckage until about the time the trial started (VIII 
1715A); (3) Back at his office (but not in Court) he had 
some notes “in awful rough form” covering his study 
and experiments 38 (VIII 1715-1716A); and (4) He was 
furnished by Government counsel “with information per¬ 
taining to the after body” (VIII 1731A) and was not at 
any time asked to study the path the forward part of the 
DC-4 would travel, although he was shown Professor Per¬ 
kins’ testimony (VIII 1716A, 1731 A). 

Rhode was destroved out of his own mouth when he 

* 

admitted that his solution and answer would be completely 
“knocked out” if either: (1) the tail section was observed 
to flutter down or go down end over end or with the open 
end last (rather than moving like a dart or arrow with 
nose end forward as theorized by him (VIII 1728-1729A)), 
or (2) the tail section was observed to move West from its 
original line of flight (VIII 1721-1722A, 1728-1729A, 1730- 
1731A). Both of these conditions were actually observed 
by the eyewitnesses. See p. 29 supra . Thus, Rhode’s 
testimony was worthless by his own “expert” evaluation. 

" Eastern states that Rhode had conducted model tests with a “carefully 
simulated” model. But the record shows that the alleged “simulation” was 
dubious and, therefore, the propriety of such out of court tests doubtful 
(VIII 1698A). Professor Perkins testified that it was not possible to simulate 
in a wind tunnel what the after part of the DC-4 would do, although this 
could be done with respect to the forward section and that he had checked 
Douglas Aircraft’s wind tunnel data and results on the DC-4 with the tail 
off (V 941-942A). 
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SUMMARY OF ARGUMENT OPPOSING EASTERN 

I. More than substantial evidence warranted the jui*y in 
concluding that the Eastern DC-4 was negligent in that it 
attempted to land without clearance, the only contrary 
evidence being the uncorroborated and impeached word of 
one of the seven tower controllers. There was also ivery 
substantial evidence that Eastern neglected its loqkout 
duties in that considering the relative approaches of the 
DC-4 and P-38, the excellent visibility from the DC-4 cock¬ 
pit, the warnings to the DC-4 about the P-38 being in traffic 
and the obvious actions of the P-38, the DC-4 pilots could 
and should have seen the P-38 and avoid colliding with it. 

II. The jury’s exoneration of the P-38 pilot has some 
basis in the evidence but has no bearing on Eastern’s 
liability. There is absolutely no record support for East¬ 
ern’s contention that Bridoux’ exoneration was based on 
sympathy and prejudice. 

III. Whether or not it was error to admit the landing 
pattern in evidence is now moot. By reason of the trial 
court’s charge that clearance to land ipso facto authorizes 
a departure from the pattern, the only question for the 
jury was whether the tower cleared Eastern to land. In 
any event, the pattern was a binding federal regulation in 
that the rules governing its promulgation were published 
in the Federal Register which expressly referred to the 
Airman’s Guide, a “trade” publication of the United States 
given general circulation, in which the pattern was set out 
in Jiaec verba . That type of publication for such details 
has both legislative and judicial sanction and is the jmost 
practical form of publication for dissemination of the pat¬ 
tern amongst those interested. Finally, even were there 
some technical deficiency in the manner of publication in 
the Federal Register, the regulation is enforceable against 
Eastern by virtue of its admitted actual notice. 
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IV. The alleged prejudice resulting from charges that 
the tower testimony was fabricated and concocted is illu¬ 
sory, for an examination of the record discloses that East¬ 
ern’s assertions that plaintiff aired these charges openly 
before the jury is completely false. Plaintiff, as it was 
entitled to do, did no more than cross-examine and offer 
rebuttal testimony to show that by reason of extensive 
conferences between all the tower men and their superiors 
and the substantial similarity of their statements it was 
doubtful whether such testimony was their own indepen¬ 
dent recollection of the facts rather than a combined ver¬ 
sion consciously or unconsciously absorbed from each 
other or their superiors. To the extent that such disclosure 
impaired the credibility of that testimony, Eastern has no 
cause to complain in that it later adopted such testimony 
in support of its defense. 

V. Since Eastern consented thereto, it cannot claim error 
in the consolidated trial. In any event, substantially the 
same evidence would have been adduced even in a separate 
trial of the cases against Eastern. 

VI. The testimony of the best situated eyewitnesses and 
impelling expert testimony established that the collision 
occurred over the river within the District of Columbia. 
While there was contrary evidence, it was not of substan¬ 
tial probative value and, in any event, the question was 
typically one for jury resolution. Soundness of the jury’s 
determination is buttressed by the parallel independent 
finding by the court in the cases against the United States. 
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ARGUMENT OPPOSING EASTERN 

INTRODUCTION 

The case against Eastern was submitted to the jury after 
a lengthy charge by the court which, although objectionable 
to plaintiffs, was accepted by Eastern in its entirety, except 
for the single point as to the legal effect of the prescribed 
landing pattern (X-2122A), and that point is now moot 
because of the court’s interpretation of the meaning of a 
clearance to land (See infra pp. 53-54). The only other point 
raised below was the usual motion for directed verdict with 
respect to which there was really no serious question but 
that the substantial evidence of Eastern’s negligence re¬ 
quired submission to the jury. On this appeal Eastern has 
again argued those two points and has now added three 
more points as follows: (1) an alleged claim of prejqdice 
by reason of plaintiffs’ challenge of the credibility of cer¬ 
tain testimony, (2) alleged prejudice by reason of the fact 
there was a consolidated trial below (which Eastern con¬ 
sented to but now questions), and (3) a challenge of the 
sufficiency of the evidence to support the jury’s special 
verdict as to the situs of the collision. Eastern’s position 
on this appeal finds neither legal nor factual support in 
the record as is demonstrated below. 


I. 

THE JURY’S VERDICT WAS BASED UPON SUBSTANTIAL 

EVIDENCE 

A. Introductory: The Only Question Here Is Whether There 
Was Substantial Evidence To Support The Verdict, Not 
Whether The Evidence Could Possibly Have Justified A 
Different Verdict. 

With a record such as here, extended and replete with 
conflicting evidence, it is particularly appropriate to be 
mindful that 

.. it is the historic province and function of the jury 
to observe the witnesses while testifying, to appraise 
their credibility, to determine the weight to be given to 
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their testimony, to draw inferences from the facts 
established, to resolve conflicts in the evidence, and to 
reach ultimate conclusions of fact. And when that has 
been done and a verdict has been returned, an appellate 
court will not judge the credibility of witnesses or 
weigh conflicting evidence. Instead, it will take that 
view of the evidence most favorable to the prevailing 
party and uphold the verdict if there is substantial 
evidence to support it.” 

Logic’s Inc. v. Cinema Amusements, 210 F. 2d 86, 93 
(C.C.A. 10, 1954). 

See also Gunning v. Cooley, 281 U. S. 90, 94 (1930); 
Washington & Georgetown R. v. McDade, 135 U. S. 
554, 572 (1890); B. & O. R. Co v. Postum, S5 IT. S. App. 
D. C. 207 (1949); Review of Findings of Administrators, 
Judges and Juries, 58 Harv. L. Rev. 70, 74 (1944). 

Indifferent to the appellate posture, Eastern (Brief, pp. 
26-66) has merely revised its jury argument by a highly 
selective approach to the record ignoring a plethora of evi¬ 
dence and inferences therefrom by reason of which the 
verdict reasonably should have been just what it was. The 
answer to this technique is that 

“In reaching its conclusion as to negligence, a jury is 
frequently called upon to consider many separate 
strands of circumstances, and from these circumstances 
to draw its ultimate conclusions on the issue of negli¬ 
gence. Here there are many arguments that could have 
been presented to the jury in an effort to persuade it 
that [Eastern’s] conduct was not negligent, and many 
counter-arguments which might have persuaded the 
jury that [Eastern] was negligent.” 

Wilkerson v. McCarthy, 336 U. S. 53, 63 (194S). Commen¬ 
surate with the appellate status, we will summarize those 
“separate strands of circumstances” which combined to 
form a substantial basis for the jury’s verdict. 
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B. There Was Substantial Evidence That The Eastern 
Plane Was Not Cleared To Land. 

1. Eastern Argument to the Contrary—Its Flimsy Basis 

Shorn of window dressing, the argument that the BC-4 
was cleared (Eastern Brief pp. 28-46) is that: (a) - the 
tower transmitted “cleared to land” to Eastern; (b) Cap¬ 
tain Ator’s testimony confirms that clearance; (c) the! eye 
witnesses saw the DC-4 coming in for a conventional land¬ 
ing; (d) in opening argument, plaintiffs counsel stated 
that Eastern was cleared, and (e) it is an “enormity” to 
infer that Eastern pilots would make an unauthorized land¬ 
ing in view of their tremendous responsibility of human 
life and such an inference is contrary to the presumption 
that persons act lawfully. None of these arguments holds 
water. 

While Eastern seeks to create a contrary impression 
(see, e. g., Brief at p. 38), the fact is that Tigner was the 
only one of the seven controllers in the tower who testi¬ 
fied that Eastern was cleared to land. None of the others 
could confirm Tigner although they were not very busy at 
the time (VII 1394A, 1409A) and, strangely enough, they 
claim to have heard all the other alleged transmissions to 
which Tigner testified. The assertion that Tigner’s “testi¬ 
mony on this point remained unshaken and unimpeached 
after many days of gruelling interrogation and cross-ex¬ 
amination’ ’ (Eastern Brief, pp. 31-32) is true only in that 
he insisted he had cleared the Eastern plane. But his testi¬ 
mony on the circumstances of the alleged clearance ; and 
on almost every other phase of the case was not merely 
shaken, it was pulverized; Tigner was impeached, self-im¬ 
peached and contradicted to the degree that not one shred 
of credence could be given anything he said. Small wonder 
then that in the absence of any direct evidence to corrobo¬ 
rate him—even of any one of the other six controllers in 
the tower—the jury disbelieved his assertion that he 
cleared Eastern to land. Falsus in uno, falsus in omnibus. 
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See N. L. R. B . v. Pittsburgh S . C. Co., 337 U. S. 656, 659 
(1949). 

With respect to inferences to be drawn from Ator, as 
already shown in the Statement (at p. 21, supra) that 
testimony, if anything, proves that if Eastern was cleared, 
it was cleared to land after the P-38 rather than before it. 

Nor can Eastern draw comfort from alleged concessions 
in counsePs opening statement. 39 Counsel very clearly 
stated to the jury that “What I say to you is not evidence. 
Do not accept what I say as proof. The proof will come 
from the witness stand and from the documentary evidence 
that will be offered” (I 61A). Moreover, that opening was 
a joint statement covering not only the suits against East¬ 
ern, but also those against the United States (I 63-64A). 
From preliminary materials in hand when the trial started, 
it appeared that the employees of the United States might 
prove a clearance to land had been given Eastern and that 
other evidence would prove a clearance had also been given 
to the P-38. In order, therefore, to exercise its rightful 
opportunity to establish the liability of the United States 
on the basis, inter alia, of the clearance of the two planes 
at the same time, plaintiff referred to the alleged clearance 
given Eastern. But by reason of the dual nature of plain¬ 
tiff’s opening statement and the warning given the jury 
that the statement was not evidence, plaintiff clearly re¬ 
served the right to let the evidence itself determine whether 
or not Eastern had in fact been cleared to land. 

"Eastern does not claim “surprise” in the no-clearance issue though it 
seeks to give this oblique impression in asserting that it was not covered by 
the pre-trial order. But the pre-trial order shows that plaintiff charged 
Eastern with “deviating from the prescribed landing pattern and procedures ” 
(emphasis supplied) and violating 14 C.F.R. 571.9(a) which in part provides 
that “Landings . . . shall be made . . . according to the direction given by the 
control tower” (I 22-23A). Moreover, the lack of clearance to land became 
an issue at the very outset of the trial by reason of Bridoux’ opening state¬ 
ment and pointed examinations of witnesses (see, e.g., I 92A, 118A, 140- 
141A). And Eastern voiced no objection whatsoever until the close of all 
the evidence in the case when it sought to retrench on the basis of state¬ 
ments made in plaintiff’s opening to the jury and court. Over plaintiff’s 
objection, Eastern was permitted to argue to the jury, and did so argue, 
that these alleged admissions were a circumstance to be weighed with the 
other evidence in determining whether a clearance to land had issued to the 
DC-4. This was a more favorable resolution of the issue than that to which 
Eastern was entitled. 
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Thus, none of the cases cited by Eastern (Brief, p. 34) 
are apposite because they deal exclusively with the prob¬ 
lem whether a directed verdict can be granted on a plain¬ 
tiff’s opening statement where, in response to inquiry, the 
plaintiff’s counsel unequivocally concedes certain ! facts 
which foreclose the possibility of any liability whatsoever. 
Here, no such clear and unequivocal admission was made 
with respect to the cases against Eastern, and even! if it 
had been, that fact would not foreclose liability nor, there¬ 
fore, justify a directed verdict. In these circumstances, it 
is inconceivable that anyone would suggest that the indi¬ 
cated statements in the opening should be taken as a bind¬ 
ing admission having the effect of a stipulation. “Oral 
argument, such as we have here, . . . does not come writhin 
the category of deliberate admissions of record during the 
trial.” Ferroline Corp v. General Aniline & Film Corpi, 207 
F. 2d 912, 917 (C.C.A. 7,1953). 40 

Eastern’s other two utterly specious arguments concern¬ 
ing the alleged clearance illustrate how tenuous Eastern’s 
position really is. We known Eastern was coming in for a 
landing, but that fact has no probative weight whatsoever 
in determining whether the landing was authorized. Other¬ 
wise, it might as cogently be argued that a light must have 
been green for a motorist if he crossed a controlled inter¬ 
section. Similarly, only sheer desperation would occasion 
the injection of a presumption that men are law-abiding and 
that it is “enormous” to suggest that the Eastern pilots 
would attempt a landing without authority in view of their 
heavy responsibility for human life. Neither has any pro¬ 
bative force as against substantial evidence that in fact the 
DC-4 had no clearance. Both ignore realities, for it could 
as readily be argued in a typical automobile case that a 

40 “Statements made by an attorney at the opening of trial as to what he 
expects to prove, do not amount to an admission. They bind no one.” Buss v. 
Wabash Western BE. Co ., 112 Mo. 45, 20 S.W. 472, 473 (1892). See also! J/tn- 
chin v. Minchin, 157 Mass. 265, 32 N.E. 164 (1892). And in any event, in order 
to construe a statement as an admission sufficient to bind a client, they! must 
be “distinct and formal and made for the express purpose of dispensing with 
formal proof of a fact at the trial.” Temple v. Cotton Transfer Co.:, 126 
Neb. 287, 253 N.W. 349, 353 (1934). j 
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man driving a bus or an automobile loaded with passengers, 
perhaps even his own family, would not exceed the speed 
limit or go through a traffic stop sign, and yet experience 
shows that, unfortunately, this is all too often the case. 
Looking only to commercial aviation, the records of this 
Court reflect that the license of one of the most senior pilots 
of Eastern Airlines was revoked by C.A.B. because, while 
flying with a full passenger load under maximum visibility 
conditions, he failed to keep a proper lookout and was re¬ 
sponsible for a rear end collision with another commercial 
plane. Kuhn v. C.A.B., 87 U. S. App. D. C. 130 (1950). See 
also Universal Airlines , Inc. v. Eastern Airlines , Inc . 88 
U. S. App. D. C. 219 (1951), (civil liability arising from 
that same accident). 

Thus Eastern’s contention that the DC-4 was cleared to 
land ultimately depends upon the uncorroborated, incred¬ 
ible and impeached word of Tigner. 41 As against that 
flimsy word, there was a wealth of established facts upon 
which the jury could and should have concluded that East¬ 
ern was never cleared to land. 

2. Summary of the Substantial Evidence that the Tower 
Never Cleared Eastern to Land 

(a) Shaw, the National co-pilot, was tuned to the critical 
radio frequency from the time Eastern and his plane left 
Beltsville and although he heard all other transmissions on 
that frequency (which Shaw testified was not busy at the 
time) he heard no landing clearance given to the Eastern 
DC-4 and testified that no such clearance was given. Even 
Tigner conceded that if the clearance to land was given, 
Shaw could have heard it. (VII 1541A). 

■“Eastern devotes much of its argument to prove that when a pilot is 
cleared to land he is, ipso facto , authorized to leave the landing pattern at 
that point and commence his landing forthwith (Brief, pp. 40*46) which, 
over plaintiff's vigorous objection (X 2121-2122A) the trial court charged 
the jury as a matter of law in Eastern’s favor. While we believe the trial 
court was in error, the matter is now moot and the only issue here is not 
what a clearance to land means but whether a clearance to land was issued. 
See argument infra pp. 53-54. 
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In a futile effort to minimize the compelling effect of this 
testimony, Eastern argues that Shaw “was otherwise en¬ 
gaged since he was at the controls” and that “ordinarily 
you do not pay attention to other messages unless it is your 
own call number”. On the basis of this distorted view of 
Shaw’s testimony, Eastern relies upon the holdings in 
Small v. Pa. R. Co., 65 App. D. C. 112 (1935) and Seregos v. 

C. W. Good, Inc., 193 F. 2d 741 (C.C.A. 3, 1952) that di¬ 
rected verdicts were proper where the only evidence to 
rebut affirmative disinterested testimony that a signal was 
given was the “negative” testimony of non-observation by 
persons who were not paying any particular attention. 
(Brief, pp. 37-38). But the record leaves no doubt that 
Shaw, as acting pilot, was listening to and intent upon the 
critical frequency because it was his frequency and he had 
to have immediate knowledge of all transmissions, not only 
to and from his plane but also to and from other planes in 
the area, so that he could adjust his own actions as circum¬ 
stances required. Accordingly, Shaw’s testimony that he 
listened but did not hear the alleged transmission to East¬ 
ern, particularly in view of his clear recollection of the 
other transmissions between Eastern and the tower, is not 
“negative” testimony, because if such a message had been 
transmitted it was Shaw’s business to have heard it and to 
have governed his own actions thereby. Flannery v. N. Y. 
0. & W. R. Co., 29 F 2d 18, 19 (C.C.A. 2, 1928); Norfolk 
& W. R. Co. v. Collingsworth, 52 F. 2d 827, 828 (C.C.A. 6, 
1931); Kugler v. White, 91 Okla. 130, 135, 216 P. 903,; 908 
(1923); Peruzzi v. Pa. R. Co. 99 Pa. Sup. 519, 522 (1930); 
Cooper v. Southern Pacific Co., Ill P. 2d 689, 692 (Calif. 

D. Ct. of App. 1941). 

(b) The jury could also have concluded that Eastern 
was never cleared to land by reason of the absence of 
confirmatory testimony by any of the other six controllers 
who were in the tower at the time, particularly since some 
of them heard and testified in detail to many other alleged 
transmissions made by Tigner at about the same time.; 
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(c) The evidence that Eastern was late (supra pp. 9-10) 
and that it cut across the field (supra pp. 20-21) clearly 
gave rise to an inference that the DC-4 was attempting to 
land post haste without clearance in order to make up time. 

(d) The Ator testimony, previously discussed, tended to 
prove that even if Eastern was cleared to land, that clear¬ 
ance was to land after the P-38. 

(e) Tigner’s inability to recall or to testify consistently 
with respect to any details of the alleged clearance given 
to Eastern (such as where the DC-4 then was, the substance 
of the clearance message, whether he, Tigner, actually saw 
the DC-4 when he cleared it, etc.) not only impeached 
Tigner’s credibility, but obviously laid the foundation for 
concluding that in fact no such clearance was ever given, 
for if it had been given, Tigner could be expected to have 
remembered more of the details about it as he “remem¬ 
bered” so much detail about alleged transmissions he gave 
to the P-38. 

Thus, the evidence, direct and inferential, impressively 
supported the conclusion that Eastern was not cleared to 
land. The fact that the trial judge may draw a contrary 
inference from the evidence would not be sufficient to upset 
the jury’s verdict. Lavender v. Kurn, 327 IT. S. 645 (1946). 
See also subpart A supra pp. 37-38. Moreover, by denying 
Eastern’s motion for new trial, the trial judge necessarily 
concluded that there was sufficient evidence to support a 
jury finding and Eastern does not, as indeed it could not, 
urge that this denial was an abuse of discretion. 

C. Eastern's Pilots Were Negligent In Failing To Keep A 

Proper Lookout Because They Should Have Seen And 

Avoided The P-38. 

Eastern argues to the contrary (Brief, pp 46-64): (1) 
that there is a presumption Eastern’s experienced pilots 
did what they should have done under the circumstances 
and that it is a “monstrous assumption to believe that . . . 
if they saw’ the P-38 or could have seen it, [they] would 
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have proceeded to commit suicide and would have been 
responsible for the deaths of their fifty-one passengers 
and the other members of their crew” (Brief, p. 62); (2) 
that the Court would take judicial notice of the com¬ 
plexities involved in safely landing a transport plane 
requiring the full time and attention of the crew and thus 
impairing their maintenance of a proper lookout; (3) that 
taking into consideration the relative flight paths and atti¬ 
tudes of the two planes and the effects of the DC-4 being 
in a bank while turning into final, the plaintiffs failed to 
prove the exact relationship of the two planes at all' ma¬ 
terial times and that at any material time the P-38 cbuld 
have been seen from the cockpit of the DC-4; (4) that 
having been cleared to land by the tower, the pilots of the 
DC-4 had a right to assume no other planes would inter¬ 
fere with their landing; (5) that even if the pilots of; the 
DC-4 saw the P-38, its relative position would not have 
caused them to consider it a collision hazard, and;; (6) 
that the DC-4 had the right-of-way. We will answer 
seriatim: j 

As we have already shown in answering a similar argu¬ 
ment made to “prove” that Eastern was given a clearance 
to land, human experience, indeed Eastern Airlines’ own 
experience shows that unfortunately it is not “monstrous” 
to suggest that drivers or pilots, however experienced, are 
often negligent, even reckless with human life. In jthe 
Kuhn case, in language most appropriate to the situation 
in hand in that it involved the very question of lookbut 
in relation to a mid-air collision, this Court refused to 
upset the findings of the C.A.B., stating (87 U.S. App. 
D. C. at 134-135): 

“It remains for us to determine whether the Board’s 
findings are supported by substantial evidence . j. . 
Each crew contends its plane was flying down the air¬ 
way and that the other craft was crossing the airway 
and hence was responsible for the collision. It seems 
clear, however, that while the Universal pilot was un¬ 
aware that other aircraft might be using the same air- 
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way, petitioner possessed information sufficient to alert 
him to the fact that he would overtake the other plane 
somewhere near the point of collision. 42 The central 
question posed by the Board and resolved against pe¬ 
titioner was whether he ‘could and should have seen 
the DC-3 in time to have avoided the collision/ This 
statement of the issue accords with conventional tort 
law, its purpose being to ascertain whether petitioner 
acted as a reasonable man would have under such 
hazardous circumstances. In holding that he did not 
satisfy the proper standard of care, the Board focused 
its attention on whether or not petitioner had done all 
he ‘could or should’ to overcome the visual deficiencies 
of his craft. According to petitioner, his view of the 
approaching DC-3 was obscured by a windshield post 
at his left and he could not possibly see around it at 
the particular angle of approach. It would seem that 
blind spots or visual deficiencies such as these are al¬ 
most inevitable in any vehicle requiring structural 
supports. Given such blind spots, it was incumbent 
upon petitioner to do his utmost to overcome them by 
moving his head or body from time to time, just as the 
driver of an automobile copes with the many obstruc¬ 
tions to his view. In addition, despite petitioner’s 
awareness of impending danger, no effort seems to 
have been made to put the co-pilot, who was seated on 
the right, on other than the customary lookout. But 
even if the co-pilot had been specially alerted, it would 
not have eliminated petitioner’s responsibility for the 
area peculiarly within his field of vision—the left— 
where the collision took place. We are unable to say 
that the Board’s inferences from these facts—from its 
knowledge of the structure of the plane and its visual 
deficiencies, from an appraisal of the visibility that 
day, the respective angles of approach and speeds— 
were not supported by substantial evidence. Although 
it may have been difficult for petitioner to fulfill his 
obligation, there was sufficient warrant for the Board’s 
finding that he was careless under the circumstances.” 

■“Note that in the instant case there was evidence (Shaw testimony) the 
tower warned the DC-4 that the P-38 was in traffic. Bridoux denied any 
similar warning to him as to the presence of the DC-4. 
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Here, in its rather candid brief on the facts, the Govern¬ 
ment has stated (at p. 9) “There is no testimony to show 
that Eastern’s pilots took any action to avoid the collision 
until the last moment although from the description of 
the paths of flight it seems clear that the P-38 could have 
been seen by the DC-4 pilots.” 

The argument that Eastern’s lookout duty was minim¬ 
ized by reason of the complexities of landing a DC-4 of 
which the Court should take judicial notice is novel, even 
if its public relations effect would hardly be conducive to 
increased air travel. Without supporting evidence we j are 
at a loss to understand how judicial notice can be taken 
that for a trained pilots landing a DC-4 aircraft is any 
more difficult than landing the usual commercial plane or 
driving a bus or operating a railroad train. For all that 
we know, the purpose in requiring a co-pilot is to relieve 
the pilot from lookout duties in these circumstances. 
According to Eastern, its pilots while landing are busier 
than the proverbial one-armed paper hanger. If so, Eastern 
should furnish another arm so that its duty to lookout for 
other aircraft might be fulfilled. Just as the alleged struc¬ 
tural impediments were held not to limit Eastern’s lookout 
duty in Kuhn, so too here the alleged burdens of landing 
do not limit that duty in the light of the highest degree 
of care Eastern owed its passengers. 

In connection with its suggestion that plaintiff failed 
to relate the flight paths of the two planes at various ma¬ 
terial times to show that the pilots of the DC-4 could have 
seen the P-38, Eastern heavily relies upon control tower 
testimony as to the relative positions of the two planes 
during their approach. But, as we have shown, that testi¬ 
mony was patently absurd. In any event, whether the jury 
accepted the tower’s version of Bridoux’ flight path; or 
Bridoux’ own version, at the established speeds of the 
two planes (respectively about 130 and 150 m.p.h.), it' is 
obvious that from the time the DC-4 started its round¬ 
house turn onto final the P-38 was between Alexandria and 


the airport and very little distance further from the point 


i 
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of impact than the DC-4. Because of the 20 miles per hour 
difference in their speeds, the P-38 travelled 30' per second 
faster than the DC-4 and thus for a whole minute before 
the crash travelled not more than 1800 feet further than 
the DC-4. The figure is no doubt less than 1800 feet because 
the DC-4’s speed was greater during part of this run. And 
by tracing back on the respective flight paths to where the 
planes were a whole minute before the crash, it is easy to 
demonstrate where each plane was at every moment dur¬ 
ing the last 1-2 minutes before crash (and this was done 
during the jury argument below but Eastern overlooks 
that in its brief). 

The detailed unrebutted testimony showing the extensive 
and excellent visibility (both vertical and horizontal) from 
a DC-4 cockpit has already been described. (Statement at 
p. 10, supra.) In the light of that testimony and the 
admitted fact that the DC-4 was swinging in an arc more or 
less perpendicular to the flight path of the P-38, the pilots 
of the DC-4 could have seen the P-38 until the very last few 
seconds when the DC-4 actually straightened out on final. 
And it was made abundantly clear in plaintiff’s closing 
argument, which included a three-dimensional demonstra¬ 
tion, that during the entire 1*4 to 2 minutes the DC-4 was 
making its roundhouse turn until it straightened up on 
final a few seconds before the crash, the P-38 could have 
been seen from the cockpit of the DC-4. 

Nor is the soundness of that conclusion affected by 
injecting consideration of the DC-4’s bank during its turn 
and the alleged extreme differential (predicated on the 
tower testimony, but not Bridoux’) in the altitudes of the 
two planes. Even with its normal bank of 15-20 degrees 
(IV 833A) the vertical field of vision from the DC-4 cock¬ 
pit was more than sufficiently extensive to have compre¬ 
hended the P-38 whatever the relative altitudes of the 
planes under any of the testimony in the case. By the 
same token, whatever testimony is taken as to the speed 
of the P-38 or its flight pattern coming North from the 
Alexandria area, the P-38 would have been well within 
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the broad horizontal field of vision from the cockpit of! the 
DC-4 while it was in its roundhouse turn. 

Eastern argues that the details of the respective flight 
paths, speeds and altitudes of the planes, the bank of;the 
DC-4 and the field of vision from its cockpit, were insuffi¬ 
cient without some correlation to show that the pilots of 
the DC-4 could have seen the P-38 at any given time, i As 
a matter of fact, their respective positions at any giyen 
time w T as demonstrated. Eastern forgets that at its instiga¬ 
tion, the trial judge refused plaintiff permission to effect 
that correlation through exj)ert testimony and use of a 
scale model (See IV 778-781A). In any event, the problem 
of relating the two planes at any given time is no different 
in kind that that faced by jurors every day in typical 
automobile cases wffiere it is always left to the jury; to 
analyze comparable independent evidentiary facts to form 
its conclusion as to whether the driver of one vehicle could 
and should have seen the other. The addition of a third 
dimension (elevation or altitude) here makes no qualita¬ 
tive difference in the issue to be resolved. 

The contention that Eastern’s pilots were entitled: to 
assume that there would be no interfering traffic, is simi¬ 
larly without foundation. In the first place, as we have 
already noted, there is substantial evidence that the DC-4 
was not cleared. But even assuming, arguendo , that it Was, 
that clearance was not a binding assurance that it could 
proceed to the airport without maintaining a lookout.! It 
might as well be argued that a man can drive down a one¬ 
way street with eyes shut on the assumption that some 
other driver will not proceed up the street in the wrong 
direction and thus constitute a hazard. That the clearance, 
if any, by the tower, would not relieve the Eastern plane 
of its lookout responsibility is plainly indicated by the 
ANC Manual “Procedures for the Control of Air Traffic” 
(Court Ex. 1) which states (Par. 3.010): 

“When flying in visual flight rule -weather conditions it 

is considered the direct responsibility of the pilot to 
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avoid collision with other aircraft. Under such con¬ 
ditions, the information and clearances issued by the 
control tower are intended to aid pilots to the fullest 
extent in avoiding collisions.” 

See also Seltzer at I 193-194A. Since Eastern now infer- 
entially concedes (as it directly conceded below 43 ) that its 
pilots probably did see the P-38 sometime in the course of 
Eastern’s approach, it was incumbent upon them—in view 
both of the earlier warnings by the tower that the P-38 
was in traffic and the highest degree of care owed the 
Eastern passengers—to keep themselves informed of the 
movements of the P-38 so as to avoid collision. The failure 
to keep so informed cannot be excused for “there is no 
safety in ignorance if proper inquiry would avail.” People 
v. Sheffield Farms, 225 N.Y. 25 (1918). 

The argument that there is no reason the Eastern pilots 
should have considered the P-38 a collision hazard, even 
if they saw it, because it was South of Alexandria when the 
DC-4 was on final approach and because the men in the 
control tower did not consider it a hazard, is both factually 
incorrect and absurd. At the outset, this argument is pre¬ 
mised on the truth of the tower version of the P-38’s final 
approach. However, applying the Bridoux flight path, 
testified to by him and disinterested witnesses, against the 
known flight path of the DC-4, it is obvious that for most 
of the period during which the DC-4 was in its round¬ 
house turn, the P-38 was North of Alexandria, not too far 
from the DC-4, coming in for a landing with wheels down. 
This is clearly shown by the use of plain arithmetic. But 
whether we were to rely upon the tower testimony or 
Bridoux’, it is abundantly clear that to any competent ob¬ 
server, the P-38 with wheels down was coming in for a 
landing. 

Nor is it true, as Eastern implies, that none of the tower 
men thought the P-38 was coming in to land. Union testi¬ 
fied unequivocally that when he saw the P-38 over Alex- 


43 Brief in Support of Motion for Judgment N.O.V. at p. 42. 
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andria it appeared that it was not going to circle the field 
but was on high final approach. Tigner admitted that Union 
so advised him. Tigner’s transparent efforts to deny his 
awareness of the hazard (see, e.g., VII 1428-1433A, 1450- 
1452A, 1476-1479A) are patently lame excuses for his own 
culpability. And the apparent ignorance of danger of the 
acting supervisor Davis was an ineffective shield for his 
own incompetence laid bare by the fact that he turned his 
back on the scene only a fraction of time before the col¬ 
lision. 

Finally, the trial judge’s findings as to the United States 
unquestionably demonstrate that anyone observing the 
actions of the two planes should have been aware of the 
hazard of collision. In short, if the pilots of the DC-4' had 
maintained a proper lookout commensurate with the high¬ 
est degree of care owed their passengers and indicated by 
the earlier warning as to the location of the P-38 in traffic, 
they could and should have seen the P-38 and realized it 
was on final approach and, in such circumstances, they 
should have altered their course to avoid the obvious col¬ 
lision hazard. j 

Finally, the argument with respect to right of way, even 
if technically correct 44 is so refined as to be specious, It 
would seem sufficient to recall Justice Cardozo’s admoni¬ 
tion that “the supreme rule of road is the rule of mutual 
forbearance”, Ward v. Clark , 232 N.Y. 195, 198, 133 N.E. 
443 (1921). Assuming that all of the rules of the road in 
the Civil Air Regulations gave Eastern the right-of-way, 
none gave it the right to be indifferent to hazards imping¬ 
ing upon its right-of-way or to fail to look out for and 
avoid other aircraft which would endanger a stubborn 
refusal to yield the right-of-way. Where a motorist had 
similarly insistently dwelt upon his claimed right-of-way, 
this Court stated: 

44 Under the Court’s charge to the jury (X 2113A) the jury may properly 
have found that in fact the P*38 had the right-of-way because Eastern cut 
in front of it, the evidence showing that the P-38 was on final approach be¬ 
fore the DC-4 straightened out on final cutting in front of the P-38. j 



“Perhaps, therefore, Smallwood had the technical 
right-of-way under the traffic regulation. But that 
regulation is not to be construed as an invitation to 
recklessness. Possession of the technical right to 
precedence does not justify negligent insistence upon 
it; and when it is possessed by a margin of only a 
second or two over a streetcar, a motorist relies on his 
technical right-of-way at his peril. No man has the 
right to calculate such close chances as to his ability 
to cross the track ahead of an approaching streetcar, 
and thus throw the risk of injury on the transit com¬ 
pany.” 

Capital Transit Co v. Smallwood, 82 U. S. App. D. C. 228, 
229 (1947). These views are even more apt here where 
the Eastern pilots owed the highest duty of care for the 
safety of 51 passengers whose lives would—in contra¬ 
distinction to ordinary ground collisions—be immediately 
imperiled by a mid-air accident. 

D. The Negligence And Liability Of The United States 
Does Not Exculpate Eastern. 

Eastern asserts that the Court should not be concerned 
about depriving innocent victims of compensation because 
the United States was clearly negligent and a judgment has 
been entered against it (Brief, pp. 65-66). Plaintiff con¬ 
curs with Eastern’s suggestion that the United States is 
clearly liable, but is at a complete loss to understand how 
this has any bearing on Eastern’s liability. 

This new philosophy of exculpation is also accompanied 
on this appeal by each appellant pointing the finger of sole 
responsibility upon the other. This is a far cry from that 
close spirit of cooperation between them in the trial court 
which became so ecstatic that one called a witness, asked 
only enough questions to broaden the base for cross-exami¬ 
nation, and thus, over plaintiff’s objection, enabled the 
other to develop its own case by cross-examination (See: 
VI 1163A, 1288-1293A, IX 192S-1930A). 
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n. 

THE EXONERATION OF THE BOLIVIAN PILOT HAS NO 
BEARING ON EASTERN’S LIABILITY; IT WAS NOT 
BASED ON SYMPATHY AND PREJUDICE. 

Hard pressed by the unequivocal evidence of its negli¬ 
gence, Eastern argues that the exoneration of Bridoux was 
grotesque and that it can only be accounted for by sym¬ 
pathy and prejudice (Brief, pp. 67-70). While we urged 
below and still believe that there was substantial evidence 
tending to show Bridoux was negligent in not seeing and 
avoiding the DC-4, nevertheless, there was undisputed: evi¬ 
dence indicating limitations of vision from the P-38 cockpit 
below the plane’s horizon and powerful circumstantial; evi¬ 
dence to support Bridoux’ testimony as to his own clear¬ 
ance to land. The jury had the right to, and apparently 
did, accept this explanation for Bridoux’ failure to see the 
DC-4. But whether the jury did or did not in no way 
impugns its verdict as to Eastern, nor is there anything in 
the record to show that the jury was sympathetic to Bri¬ 
doux or prejudiced in his favor. As a matter of fact,: the 
entire background of public inquiry and newspaper com¬ 
ment on the crash was wholly hostile to Bridoux. 

m. 

THERE WAS NO ERROR IN THE ADMISSION OF THE 
LANDING PATTERN NOR IN THE INSTRUCTIONS 
THEREON; IN ANY EVENT THE QUESTIONS ARE 
ACADEMIC. 

A. The Guest ion As To The Admissibility Of The 
Pattern Is Now Moot. 

As Eastern concedes (Brief, pp. 40, 43-44, 46), the trial 
judge instructed the jury as a matter of law that a trans¬ 
mission from the tower “cleared to land” ipso facto author¬ 
izes a plane to depart from or short-cut any existing land¬ 
ing patterns and to commence its landing from the point at 
which that transmission was received. By reason of that 
charge, the admissibility or requirements of the landing 
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pattern became completely moot and the only question was 
the factual one whether a clearance to land had issued. If 
no such clearance had issued, Eastern was clearly negligent 
in attempting a landing without authority. See e.g., 14 
C.F.R. 571.9 (a). And, if such a clearance was transmitted, 
then, under the court’s charge, the departure from the pat¬ 
tern would have been an authorized one, eliminating any 
issue of negligence in this respect. In neither event would 
the requirements of the landing pattern bear on the factual 
question which the charge required the jury to resolve (i.e. 
whether a clearance to land had issued). 


B. Assuming The Administrative Procedure Act Applies, 45 
The Pattern Was Valid And Effective As To Eastern. 

1. There was Sufficient Compliance With Statute In 
the Manner of Publication 

Conceding that prior to November 1, 1949, the revised 
rules of the Washington National Airport were published 
in the Federal Register, including that rule (14 C.F.R. 
570.55) requiring landing aircraft to comply with the pat¬ 
tern for Washington National, Eastern argues that the pub¬ 
lication was insufficient to comply with the Administrative 
Procedure Act because of the failure to set out in the Fed¬ 
eral Register the details of the pattern itself rather than 

"Eastern’s argument of non-validity is based on Sec. 3 of the Administra¬ 
tive Procedure Act (5 U.S.C. 1002) which in pertinent part provides that 
“(a) Every agency shall separately state and publish in the Federal Regis¬ 
ter ... (3) substantive rules authorized by law . . .” While the question has 
never been decided, it would appear that in promulgating landing patterns 
for Washington National Airport, its Director acts in a local capacity like 
the Director of any other airport rather than in a federal capacity as a fed¬ 
eral agency. The Administrator’s authority, other than from the Civil Aero¬ 
nautics Act, gives him power to promulgate such patterns. Sec D.C. Code 
(1951 ed.) Title 7, Sec. 1301, ct. seq. 

Washington National Airport is the only civilian airport owned by the 
Federal Government (see Govt. Brief, p. 3, fn. 3). In the case of all other 
civilian airports, the Civil Aeronautics regulations require that aviators con¬ 
form to the patterns prescribed for such airports which patterns are gen¬ 
erally prescribed by the local airport officials and not by the Federal Gov¬ 
ernment. There would appear to be no qualitative difference in the action of 
the Washington National Airport in promulgating its pattern, which would 
thus appear to be a local action not comprehended by the Administrative 
Procedure Act. 
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relying upon the reference to Airman’s Guide, wherein 
the pattern was duly published. 

The statutory purpose of requiring publication inj the 
Federal Register is merely one of giving constructive no¬ 
tice. In contrast, publication in the Airman’s Guide, a 
specialized publication of the United States Department 
of Commerce used by all airmen and airlines would offer 
far greater assurance of widespread dissemination of the 
matter than by publication in the Federal Register itself. 
The form of publication in the Federal Register that was 
employed certainly gave notice to all airmen that patterns 
had been prescribed for Washington National Airport, that 
they were required to follow those patterns and that by 
reference to Airman’s Guide, they should inform them¬ 
selves of the details of the patterns. Thus the form of pub¬ 
lication employed was the most utilitarian. 

Even assuming that the details of the pattern were re¬ 
quired to be published, the reference to Airman’s Guide in 
the rule published in the Federal Register was, in effect, 
an incorporation by reference which is a well recognized 
legislative procedure. See, e.g., opinion by Holmes, J. in 
Interstate Consolidated Street Ry . Co. v. Mass., 207 U. S. 
79, 84, 85 (1907). Utilization of such a reference procedure 
for details of the pattern was contemplated in the legisla¬ 
tive history of the Administrative Procedure Act wherein 
implicit approval was given to similar existing practices 
by administrative agencies. 46 I 

48 “Where it is not desirable to publish complicated forms at length and in 
full spread fashion in the Federal Register, under this provision [Sec. 
3(a)(3) Admin. Proc. Act] an agency may publish in the Federal Register a 
simple statement of the contents of the form and, if plans are available, 
state where they may be obtained.” H. Rept. 1980, 79th Congress, 2d Session, 
on S. 7 at p. 22. Obviously, this thought embraced the details of maps and 
charts which could better be published and given more widespread dissemina¬ 
tion in such publications as Airman's Guide. 

See also S Doc. 10, 77th Congress, 1st Session (one of a series of mono¬ 
graphs of the Attorney General’s committee on Administrative Procedure) 
where, in referring to regulations of the War Department in aid of naviga¬ 
tion and establishment of anchorages and harbor lines, the report states 
(p. 19) “Regulations when made are published in full in the Federal Register 
and are usually displayed at public places in the affected area and harbor 
lines and anchorages, as approved by the Secretary, are simply shown on 
maps, copies of which are furnished the district and division officers fo t the 
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2. Any Question as To The Propriety of the Manner of 

Publication Was Cured By Eastern's Actual Notice 

All other arguments aside, however, Eastern's admitted 
actual notice of the pattern renders moot questions as to 
technical compliance with publication procedures. Sec. 7 
of the Federal Register Act (44 U.S.C. 307) in pertinent 
part provides that no document required to be published 
in the Federal Register which is not so published “shall 
be valid as against any person who has not had actual 
notice thereof." That actual knowledge, in lieu of the con¬ 
structive notice given by publication in the Federal Reg¬ 
ister, is effective to make a regulation enforceable against 
persons having such actual knowledge is abundantly clear 
from the legislative history of both the Federal Register 
Act and the Administrative Procedure Act. 47 See also 
Borah v. Biddle, 78 U. S. App. D. C. 374, 376 (1944). 


reference of those who may be concerned." In the Attorney General's Com¬ 
mittee's final report, (submitted to the Vice President on January 24, 1941) 
detailed recommendations for the improvement of administrative procedures 
were embodied and the foregoing administrative procedures of the War De¬ 
partment analyzed (p. 155) but without any criticism of the failure to 
publish harbor and anchorage maps in haec verba in the Federal Register. 
Significantly the committee report comments on the good use of agency peri¬ 
odicals as a device for disseminating information, specific mention being made 
of the Airman's Guide. (Note 7, p. 29). The comment was made that 
“since all of these publications are specialized and relatively inexpensive, they 
are superior for this purpose to the Federal Register." 

47 In a compilation of the legislative history of the Administrative Pro¬ 
cedure Act, prepared by the Department of Justice and reprinted as S. Doc. 
No. 248, 79th Congress, 2nd Session at p. 415 (see also appendix of Con¬ 
gressional Record, May 25, 1946, Vol. 92, Part XI, p. A2987), the following 
appears: 

“The last sentence of Sec. (a) states: ‘No person shall in any manner 
be required to resort to organization or procedure not so published.' But 
this docs not mean that a person who has actual notice is not required to 
resort to agency organization or procedure if it has not been published 
in the Federal Register. If a person has actual notice of a rule, he is 
bound by it. The only purpose of the requirement for publication in the 
Federal Register is to make sure that persons may find the necessary 
rules as to organization and procedure if they seek them. It goes with¬ 
out saying that actual notice is the best of all notices. At most> the 
Federal Fegistcr gives constructive notice ." (Emphasis supplied.) 

See also 79 Cong. Record 4786 re actual notice under Federal Register Act. 
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The single purpose of Federal Register publication, like 
various recording statutes for liens, mortgages, etc., is 
merely to give notice. Accordingly, the absence of recorda¬ 
tion or the failure to follow the mechanics of the statutes 
can be relied upon only by those persons who do not have 
actual knowledge of the prior claim or lien. Eastern’s argu¬ 
ment that this is absurd because “It would mean that Plain¬ 
tiffs’ Exhibit 7 was a binding regulation for some pilots 
landing at the airport, but not for others . . .” (Brief, p. 
75), presupposes that pilots are lawyers. Even assuming 
that a colorable legal argument could be made as to some 
technical deficiencies in the manner in which the landing 
pattern was published, to pilots the landing pattern was 
de facto binding, which, even in Eastern’s case, is evident 
from the Roerig testimony that Eastern maintained a mul¬ 
tiple subscription to Airman’s Guide and that the published 
pattern for Washington National Airport was widely dis¬ 
seminated amongst its pilot personnel. 

IV. 

EASTERN DISTORTS THE FACTS IN CONNECTION WITH 
ITS UNFOUNDED CLAIM THAT PLAINTIFF PREJU¬ 
DICED THE JURY BY CHARGES OF FABRICATED TES¬ 
TIMONY; THERE WAS NO PREJUDICE; PLAINTIFF 
MERELY PROBED THE CIRCUMSTANCES UNDER 
WHICH THE TESTIMONY WAS DEVELOPED. 

Eastern argues that it was seriously prejudiced by plain¬ 
tiff’s efforts to impair the testimony of the tower men by 
injecting “confusion, prejudice, passion, and bias into the 
picture . . . [and] the method adopted was to destroy those 
witnesses; to charge, openly, before the jury that the testi¬ 
mony of all tower witnesses was collusive; that it had been 
‘fabricated and concocted’, that the flight strips were ‘doc¬ 
tored’ . . .” (Brief, pp. 79-87 at SO; see also Eastern State¬ 
ment at pp. 19-21). 

Even were that statement true, any possible prejudice 
that might have otherwise resulted was dispelled by the 
opening charge to the jury (X 2092-2093A) that: 
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“One of the first things I want to do is to lay a ghost 
that, like Banquo’s ghost, has been recurring in the 
course of this trial, and that is with reference to certain 
pieces of evidence that have been adduced here in open 
court. I have reference to the so-called traffic slips and 
to the statements made by individuals and of a char¬ 
acter claimed to be different than the statements they 
made on the stand when they gave their testimony 
verbally. I am going to say this to you, that when that 
question was raised originally, I asked counsel at the 
bench whether or not there was any claim that these 
so-called statements were concocted or fabricated; and 
I was told there was. Then I said, and rightfully so, 
that as a judge, the suggestion of a crime having been 
committed being intimated to me, then evidence of that 
character must be immediately forthcoming. Then 
that charge, or that accusation, was withdrawn. And 
that is the way it was until yesterday. 

Yesterday, you will recall, I stopped Mr. Warner in 
his address to the jury by virtue of his references to 
the word “scheme,” which imports a conspiracy to fab¬ 
ricate evidence, with reference particularly to the slips 
and the source from which they came, from the witness 
Roerig. These slips came from a proper source, be¬ 
cause you will remember I interrogated him with re¬ 
spect to those slips; and if those slips were kept in 
the ordinary course of business, as he said they were, 
then they are admissible in evidence, just the same as 
a person’s bank statement kept in the ordinary course 
of the bank’s business, or anything of that nature, 
would be admissible in evidence. 

So, therefore, I want to immediately have you dispel 
that from your minds, because counsel have said that 
there is no charge of fabrication or concoction or 
subornation of perjury, if you will, in this case. That 
does not mean, however, that counsel is inhibited or 
forbidden from arguing with reference to the weight 
to be attached to such evidence, whether or not it im¬ 
peaches or whether or not the statements made out of 
court jibe, so to speak, with those made in court. If 
there is a discrepancy of a material character, that is 
in your province and is up to you to determine. I 
want to say that with reference to this whole contro¬ 
versy; and further I want to say with reference par- 
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ticularly to the statements that Eastern Air Lines is 
not concerned, or is not in any way connected.”; 

That charge certainly repaired the alleged damage, if 
any. Behrman v. Sims, 81 U. S. App. D. C. 303, 304 (1946); 
Paxson v. Davis, 62 App. D. C. 146, 148-149 (1933). As 
Eastern’s own brief indicates, it did not move for a mistrial 
on account of this alleged prejudice, but merely moved to 
have any such matter stricken insofar as Eastern was con¬ 
cerned (X 2083-2084A). That motion was not denied, as 
Eastern asserts (Brief, p. 20). Instead, without any objec¬ 
tion from Eastern that such action would be insufficient to 
cure the alleged prejudice, the trial judge stated that this 
subject matter was “TO BE COVERED BY AN IN¬ 
STRUCTION” which was done without exception there¬ 
after by Eastern. Cf. Brooklyn Heights R. Co. v. Ploxin, 
294 Fed. 68 (C.C.A. 2, 1923), where the court’s admonition 
that the case must be tried on the facts and that the: jury 
should disregard counsel’s remarks was held, in the absence 
of further exception or a motion to withdraw a juror, to be 
a proper disposition of plaintiff’s reference to the defense 
evidence as a “rotten, seething mass of perjury”. In any 
event, Eastern does not here urge that the trial judge 
abused his discretion in denying its motion for new; trial 
based, in part, on this same alleged prejudice. As the Court 
explained to the jury, the matter was withdrawn until, in 
his final argument to the jury, Bridoux’s counsel referred 
to the allegedly false flight slips as a “scheme”. Plaintiff’s 
counsel did not make that remark, but even if he had its 
prejudicial effect would have been of no consequence.! 

More important, however, Eastern has utterly distorted 
what actually occurred. If the Court will carefully exaimine 
the record citations in the Eastern brief, particularly those 
on pp. 19-20 and 81-84, it will find that at no time in the 
presence of the jury did either plaintiff or Bridoux charge 
that testimony or other evidentiary matter was fabricated 
or concocted or use other words to that effect. Nor were 
any such characterizations used in the jury’s presence until 
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late in the trial when plaintiff was cross-examining certain 
of the tower men to ascertain whether they had conferred 
with each other and their superiors about their testimony 
at which point the Court attempted to limit such cross-ex¬ 
amination and inquired in the presence of the jury whether 
plaintiff charged the testimony was concocted or fabricated. 
In answer plaintiff stated (VIII 1634A; see also entire 
colloquy 1632-1634A): 

“If the Court pleases, as I see it, there is something 
between a conspiracy, which involves a specific intent 
to falsify, and a situation where the influence of other 
people, what they say, upon one, while preparing a 
statement, is adopted by him in the preparation of 
the statement.” 

It is true that at the bench , plaintiff and/or Bridoux had 
earlier asserted their belief that the tower testimony was 
concocted, a belief to which counsel still adheres and which 
the record amply justifies. The same is true as to tower 
records such as the flight strips. See pp. 24-25 supra . But 
no such charge was levelled at that testimony in the pres¬ 
ence of the jury at any time and when the matter was raised 
by the Court in the jury’s presence, counsel scrupulously 
sought to avoid any prejudice by disavowing any such 
claim. Thus, insofar as the jury proceedings were con¬ 
cerned, plaintiff did no more than attempt to show by cross- 
examination (and later by rebuttal testimony) that the evi¬ 
dence from the tower was of dubious credibilitv because of 

* 

the circumstances surrounding its development. 

Cross-examination “is necessarily exploratory” and “It 
is the essence of a fair trial that reasonable latitude be 
given the cross-examiner . . . Prejudice ensues from a de¬ 
nial of the opportunity to place the witness in his proper 
setting and put the weight of his testimony and his cred¬ 
ibility to a test, without which the jury cannot fairly ap¬ 
praise them.” Alford v. United States, 282 U. S. 687, 692 
(1931). And the fact that such exploration “may create 
prejudice ... is believed to be worth more than it costs.” 
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Mintz v. Premier Cab Ass’n., 75 U. S. App. D. C. 389, 390 
(1942). See also Elsey v. Domeco, 114 Cal. App. 42| 299 

> p. 794 (1931). 

By such cross-examination of the tower men, plaintiff 
^ was merely trying to show, as it had the obvious right to do, 
that because of extensive conferences between them 1 and 
their superiors immediately following the fatal crash, it 

> was doubtful whether the controllers’ testimony was actual¬ 
ly their own independent recollection rather than a com¬ 
bined version which each had acquired, consciously or un- 

> consciously, by a sort of osmosis occurring during these 
extensive discussions (VIII 1634A). 

It is axiomatic that the tower men could not testify as to 
facts acquired from another observer for such would be 
hearsay. Certainly, therefore, cross-examination Could 
properly attempt to ascertain what part of that testimony 
may have been acquired from another. Indeed, that is at 
the root of the conventional allowance of a motion to j sep¬ 
arate witnesses during a trial so as to avoid their deliberate 
or unconscious absorption of the testimony of others. I The 
testimony of a witness “should represent so far as possible 
the sincere expression of his recollection and observation. 
r Any and all forms of suggestion or instruction, therefore, 

which appear in fact to deprive his statement of this funda¬ 
mental quality may be forbidden.” This includes improper 
* use of memoranda to aid recollection, leading questions and 

refusal to exclude witnesses. Wigmore, Evidence (3d ed.), 
Vol. Ill § 786. See also Jones, Evidence (2nd ed.) § 807 
r that “the object of such an order [excluding witnesses] is 
obviously to elicit the truth by securing testimony not in¬ 
fluenced by the statements of other witnesses ... as well 
as to prevent collusion and concert of testimony among 
witnesses.” I 

> On the same principle, in order to determine whether any 
such influence may have affected the testimony of a witness, 
it is proper to inquire as to conversations prior to trial 
between the witness and others relative to the facts. United 
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States v. Dowden, 1 Hayw. & H.C.C. 145, Fed. Cas. No. 
14,990a (Cir. Ct. D.C., 1S43); United States v. Spagnuolo , 
168, F. 2d 768, 771 (C.C.A. 2,1948); Solar v. United States, 
94 A. 2d 34 (1953) and cases cited fn. 3. See also Elsey v. 
Domeco, supra, an automobile collision case, involving 
cross-examination disclosing that a witness talked with an 
insurance adjuster about skid marks. The court stated 
that the 'witness’ “recollection regarding this matter, and 
the question as to whether the importance of the location 
of these skid marks was first suggested to him by the man 
who interviewed him two weeks after the accident occurred, 
were all proper subjects of examination.” Standard texts 
on cross-examining technique strongly recommend de¬ 
tailed examination as to conversations about the facts of 
the case between the witness and others prior to trial. See, 
e.g., Baer and Balicer, Cross-Examination and Summation 
(2d ed., 1948) § 40, “Cross-Examination of Witness as to 
Previous Conversations Concerning Case on Trial”; Cor¬ 
nelius, Cross-Examination of Witnesses, Ch. 4, “To Whom 
Have you Talked About This Case”. 

As a practical matter, that type of cross-examination 
did develop substantial evidence reflecting on the credi¬ 
bility of the tow T er testimony. Under detailed cross-exami¬ 
nation indicating names, places and times, Tigner suffered 
a transparent loss of memory (and Davis and Union par¬ 
tial loss of memory) of the extended meetings between the 
controllers and their superiors at wdiich the details of the 
events of November 1 were discussed and reviewed. While 
they vigorously denied having received any advice, sug¬ 
gestions or assistance whatsoever in preparing their writ¬ 
ten statements submitted to C.A.B. (Tigner, VII 1399- 
1408A, 152S-1533A; Davis, VIII 15S1-1585A, 1591A; Union 
VIII 1631-1637A), those statements are in considerable 
part remarkably similar in form and substance ( cf . e.g., 
PI. Ex. 28, XI 2158A-1-7 with Eastern Ex. 5, XI 2160A-1-6). 

Clarence Stock, who vras in charge of all control towers 
in the Eastern region, remembered that he and other 
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C.A.A. officials were present at such extended meetings 
with the controllers at which the facts were discussed in 
detail (IX 1839-1845). The extent to which these discus¬ 
sions reviewed, altered and consolidated the varying 
stories of the tower men was described by John GJRyd- 
strom, who was one of the controllers in the tower when 
the crash occurred. He testified: (1) that after the crash 
all of the controllers on duty were relieved and then began 
meetings with various C.A.A. representatives both in 
Seltzer’s office and in the airport manager’s office (X 
2064A); (2) that they “had a group meeting which lasted 
late, a day after the accident, where to the best of my 
memory . . . the facts were suggested, questions as to the 
actual distance from the end of the runway, technical dis¬ 
tance, and point of impact, point of clearance to land, and 
so forth, were discussed with primary control personnel 
involved” (X 2069A); (3) that with respect to Tigner’s 
statement he heard Stock “suggest to Tigner that he should 
change essentially what he claimed as a fact” (X 2070A, 
2071-2072A); (4) that “I know there were many changes 
in everybody’s” statements in response to Stock’s sugges¬ 
tion that there be a common agreement on the facts (X 
2078-2079A); (5) that while he could not remember the 
various details of the changes, if, for example, one con¬ 
troller thought the impact was at point A, another ; at B 
and a third at C, the suggestion was made at these meet¬ 
ings that a particular point be picked out and agreed upon 
(X 2079-20S0A); and (6) that various material changes in 
the controller’s statements were suggested (X 2080A|). 

In the face of the foregoing developments and ih the 
absence—as is the fact—of any charge openly before the 
jury that testimony was concocted or fabricated and, final¬ 
ly, considering the trial court’s opening charge to the! jury 
eliminating any possible prejudice, it is fanciful for East¬ 
ern to suggest that it was prejudiced by the proper and 
illuminating cross-examination as to the circumstances 
under which the tower testimony was developed. If no 
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more, that examination disclosed sufficient reason to ques¬ 
tion the almost parrot like repetition by Tigner, Davis and 
Union of various details such as the alleged actions of 
and communications with the P-38. 48 It also explained the 
almost word for word identity between large parts of 
their purportedly independently prepared individual state¬ 
ments. Having adopted the testimony of the tower men 
in its own defense—that adoption, incidentally, having 
occurred after all of the alleged prejudicial episodes to 
which Eastern has referred—Eastern must take that testi¬ 
mony subject to all its infirmities developed by legitimate 
examination disclosing the source of and possible influences 
upon it. 

V. 

EASTERN WAS NOT PREJUDICED BY THE CONSOLIDATED 
TRIAL TO WHICH IT CONSENTED. 

Admitting that it consented thereto, which should pre¬ 
clude objection here, Eastern argues (Brief, pp. 87-89) 
that it was prejudiced by the consolidated trial because of: 
(1) the prejudicial attack on the testimony of the tower 
men as being concocted; (2) “great segments of the evi¬ 
dence had no materiality or relevancy whatever in respect 
of appellees’ case against Eastern”, and (3) the innumer¬ 
able bench conferences and exchanges between the Court 
and other counsel. 


48 “Alexander offers a corroborating witness in the person of one Ilagner, 
a clerk in his employ . . . Nothing to our minds proves more clearly the 
untruthfulness of Alexander's version of the conversation than the almost 
word-for-word correspondence between the evidence of the two men on this 
subject.” Alexander v. Blackman , 26 App. D.C. 541, 545 (1906). The Court 
then said: “It does not ring true. It bears the earmarks of a manufactured 
story.” 26 App. D.C. at 548. 

See also Nagle v. Dong Ming, 26 F. 2d 438, 439 (C.C.A. 9, 1928) stating 
that if . . . “there is meticulous identity in details and circumstances which 
. . . commonly give rise to discrepancies in testimony, there may be reason¬ 
able ground for the inference of collusive fabrication.” And in State v. 
Hayward , 62 Minn. 474, 65 N.W. 63, 65 (1895), it was said: 

“It was proper to allow these witnesses to be cross-examined as to the 
conversations they had between themselves about this matter, and what 
was said, for the purpose of ascertaining how much concert of action 
there was between the witnesses, and how much the story of either or 
both had been developed, charged, or modified by such conversations or 
otherwise.” * 
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The first item we have already partially answered in 
Part IV, supra . Additionally, any attack on the credibility 
of the tower operators would have occurred, and properly 
so, even were they witnesses for Eastern in a separate trial 
against Eastern. The second and third items are poppy¬ 
cock. Eastern does not designate, nor can this counsel 
recall any substantial amount of testimony which was 
adduced solely in the case against the United States. The 
only such item we can recall is a few minutes of testimony 
(in a nine week trial) on the financial aspects of airport 
operation on which there was no quarrel. As to the item 
of bench conferences and the like, we have not bothered to 
count or allocate them because that problem arises in any 
trial with single or multiple defendants, whether or not the 
result of consolidation, and in any event the point is 
unprecedented and without merit. 

VI. 

I 

THE COLLISION OCCURRED IN THE DISTRICT OF 

COLUMBIA. 

In the face of the substantial evidence showing that the 
collision occurred in the District of Columbia, the trial 
judge’s independent finding to that effect and the lack of 
disposition on the part of the United States to argue the 
factual point, it would appear that there is no room now 
to argue that there was a lack of substantial evidence to 
support the jury’s findings as to the situs of the collision. 
This is particularly so by reason of the indispensable 
opportunity of the fact finders, not available here, to 
evaluate the capacity of each eye witness to see what he 
claims he saw, considering his position relative to; the 
crash and the geography and topography of the scene which 
the fact finders themselves had the opportunity to view. 

Eastern, however, still makes a jury argument that the 
accident did not occur in the District of Columbia. First, 
Eastern asserts that Professor Perkins, an admitted aero¬ 
dynamics expert, did not actually testify that the collision 
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occurred in the District (Brief, p. 90). Eastern chooses to 
ignore that, upon defense objection, the trial court ruled 
that Professor Perkins would not be permitted to relate 
his analytical testimony to the actual scene or a chart of 
the scene to show that on the basis of his calculations the 
accident did occur over the Potomac River because for 
Perkins to do so would deprive the jury of their rightful 
function of applying his theoretical expert testimony to the 
actual facts of the case to arrive at their own conclusion 
(IV 771-776A). Since the Court so ruled at Eastern’s 
request, it should not now be heard to complain that Per¬ 
kins should have been more precise in relating his scientific 
calculations to the actual scene. 

Next, Eastern argues that even under the Perkins testi¬ 
mony the accident occurred in Virginia because: (1) Per¬ 
kins testified that the total horizontal advance of the DC-4, 
considering the wind factor, was 600 feet; (2) that this 
computation of 600 feet was made, not from the point 
where the planes collided, but rather from where the for¬ 
ward section separated from the tail section; (3) that it 
must have taken the two parts of the plane “a perceptible 
interval of seconds” to separate; (4) that in two seconds 
the DC-4 would have traveled a distance of 380 feet at a 
speed of 130 m.p.h., and; (5) that since the forward part 
of the DC-4 was found 815 feet out in the water, the addi¬ 
tion of the total horizontal advance of 600 feet plus 380 
feet (the period during which the DC-4 was separating) 
would place the actual point of impact Southwest of the 
mean high water mark. This is a nice syllogism, but it 
completely ignores the combined testimony of the C.A.B. 
expert, Pahl, and of Professor Perkins, demonstrating that 
the DC-4 was sliced in two by the left propeller of the 
P-38 and that this slicing and separation of the two parts 
of the DC-4 must have occurred in a period of time on the 
order of 1/10 of one second, during which, at 130 m.p.h., 
the DC-4 would have travelled only approximately 19 feet. 
See p. 28 supra. Combining Professor Perkins’ total 
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horizontal advance of 600 feet with this 19 feet obviously 
places the point of collision approximately 196 feet North¬ 
east of the mean high water mark and well over the 
Potomac River. 49 

Eastern then argues that the application of Professor 
Perkins’ explanation of the laws of gravity and inertih to 
the fact that scattered debris was found on land proves 
that the planes from which the debris fell collided over 
land and that Perkins’ testimony and eyewitness testimony 
to the contrary must be discarded because it conflicts with 
these physical facts and conceded scientific principles 
(Brief, pp. 93-95). Again, Eastern omits consideration of 
Professor Perkins’ testimony that the location of this scat¬ 
tered debris is meaningless because it might be found any¬ 
where. It fails to take account of the effects of the strong 
wind blowing to the Southwest and the force of the P-38 
propeller blade which, in slicing into the DC-4 at thousands 
of revolutions a minute, could have thrown any such small 
or light objects a considerable distance in any direction 
from the point of impact. 

Eastern also relies on the fantastic testimony of j the 
alleged Government expert, Rhode, but, as carefully nbted 
in the Statement at pp. 33-34, supra, that testimony was 
completely unreliable for many reasons, not the least of 
which was Rhode’s own admission that his conclusions 
would be “knocked out” if, as is the fact, eyewitnesses saw 
the tail section of the plane veer off to the West or twisit or 
go down end over end. 

Finally, completely discounting the eyewitnesses who 
testified that the collision occurred over water, Eastern 
relies on a series of defense eyewitnesses who testified to 

48 Eastern advances several minor but equally untenable criticisms of the 
Perkins testimony. It states that Professor Perkins admitted upon cross- 
examination that his opinion was based upon certain assumptions not included 
in the hypothetical question put to him, sucli as the center of gravity^ the 
weight of the forward section of the DC-4 and that the thrust of the DC-4 
was equal to its drag (Brief, pp. 95-96). As clearly shown by Professor 
Perkins' re-direct examination, the injection of these factors was strictly 
a red herring and none of them affected the soundness of the expert opinion 
rendered. (As to the weight factor, see V 949-951A; as to center of gravity, 
V 952A, 957-958A; as to thrust V 954-955A, 967-968A.) 
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the contrary, and, in that connection, has furnished, in an 
appendix, an alleged objective summary of the testimony 
of all the eyewitnesses. But comparison with plaintiff’s 
summary contained infra at pp. 109-114 demonstrates that 
Eastern leaves more unsaid than said. The fact is that only 
two eyewitnesses, Cope and Longstreth, were in positions 
to give informed and accurate statements as to where the 
point of collision was, and they testified that it was well 
out over water. The testimony of all of the other eye¬ 
witnesses, no matter how truthful they may have tried 
to be, was weakened in its certainty by their doubtful points 
of vantage in relation to the actual point of impact. 

In any event, resolution of the fact does not depend upon 
a quantitative but rather a qualitative evaluation of testi¬ 
mony which in the circumstances here was peculiarly an 
issue which could only be resolved by the fact finders who 
had a face to face opportunity to evaluate the testimony 
of the witness in the context of the physical scene of the 
crash. The jury having made its findings upon substantial 
evidence with which the trial judge agreed in overruling 
the post-verdict motions, it is well established that an 
appellate court will not review the jury’s determination 
of the probative weight to be given to separate pieces of 
conflicting evidence. See I A, supra pp. 37-38. 
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SUMMARY OF ARGUMENT OPPOSING THE 
UNITED STATES 

I. Except insofar as the discretionary function excep¬ 
tion of § 2680(a) might apply, the Federal Tort Claims 
Act unqualifiedly waives sovereign immunity. Claims 
against the United States are to be adjudged under local 
law as if the United States were a private persoit and 
without regard to whether a private person could engage 
in an activity like that out of which the claim arises. The 
statute does not, as the Government assumes, retain by 
implication some vestige of sovereign immunity for activi¬ 
ties which involve “characteristically governmental fac¬ 
tors” (Brief, p. 20). Such an implied reservation would 
read into the statute the old confused municipal law 
distinction between governmental and proprietary func¬ 
tions which, having derived from the concept of sovereign 
immunity, is impertinent because of the federal waiver. 

But even were it assumed, arguendo , contrary t6 the 
plain language and intent of the Tort Claims Act, that the 
Government cannot be held liable in tort unless the negli¬ 
gent activity can be “equated to a situation which would 
predicate private liability” (Gov’t Brief, p. 20), that equa¬ 
tion can be made in the case of airport control towers. 
Until only about a decade ago, all civil airport control 
towers were privately operated (as some still are); and 
there was no federal control. Actionable negligence, there¬ 
fore, was then to be determined by applicable common law 
principles. The relatively recent federal regulatory scheme 
and the staffing of control towers at major airports with 
C.A.A. personnel did not purport to alter the nature of 
tower control activities which were recognized to be an 
integral part of local airport operation. That staffing of 
control towers with C.A.A. personnel was of the common 
grant-in-aid type to relieve local financial problems, and 
the C.A.A. controllers are really lent servants for whose 
negligent acts the local airports would be liable as before. 


70 


Nor is the equation to private activities impaired by the 
false notion that tower controllers “regulate”, for they 
adopt no rules and create no standards of general applica¬ 
tion. They merely perform ministerial functions at an 
operational level in accordance with predetermined policy 
and regulations and in that respect are no different than 
a variety of other private employees of airlines (such as 
pilots, check pilots and maintenance men) -who act under 
federal aviation regulations at an operational level to 
control, supervise or determine the actions of others. 

Apart from the fact that history belies it, the attempt 
to describe control tower activities as “characteristically 
governmental” misconceives the nature and source of the 
duties involved. The operation of an airport imposes a 
common law duty of care to all invitees within the sphere 
of airport activity on the field or within its air zone of 
control, and that duty, as the cases demonstrate, extends 
to landing aircraft. Like in the apposite railroad signal¬ 
men cases, that duty, whether compulsorily or voluntarily 
assumed, requires the exercise of reasonable care to warn 
affected traffic which has been led to rely upon the warning 
device furnished. The recent federal regulatory scheme is 
merely declaratory of those common law duties which are 
owed to the affected users of the field whose safety is 
their prime concern. There is, therefore, no analogy to 
cases involving statutory functions exercised for the gen¬ 
eral welfare or to combat community hazards which are pri¬ 
marily concerned with the integrity of the community 
per se as distinguished from the safety of particular 
affected persons. 

In short, the Government is liable under accepted common 
law principles for the negligence of tower controllers at 
Washington National Airport because of the unqualified 
statutory waiver of the immunity of the United States 
qua sovereign. And even if, contrary to the clear intent 
of the statute, that waiver were construed to be effective 
only as to activities for which private parallel can be shown, 
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the history and facts of airport control tower operation 
demonstrate that private persons have performed and do 
perform like activities out of which actionable negligence 
can arise. j 

The only exception to this otherwise unlimited waiver 
of sovereign immunity is that of § 2680(a). That excep¬ 
tion is no more than legislative affirmation of our i con¬ 
stitutional separation of powers system and thus; was 
intended only (1) to prevent tort suits from becoming a 
medium for attacking the constitutional or statutory 
validity of government activities, (2) to exclude from the 
orbit of the statute claims arising out of regulatory activi¬ 
ties of the Government, and (3) to exclude claims 1 not 
properly regarded as tortious in that they arise from the 
execution, with due care, of an authorized government 
program. 

It is absurd to urge that control tower activities fall 
within the narrow limits of 2680(a) or more particularly, 
the latter part thereof excepting so-called discretionary 
functions. The Government’s argument fails to recognize 
that while all human action involves some degree of discre¬ 
tion the statute immunizes only that which is in the upper 
strata of this continuum . . where there is room! for 
policy judgment and decision ...” Dalehite v. United 
States , 346 U.S. 15, 35 (1953). The activities of tower 
controllers, like those of U. S. mail truck drivers, cannot 
be so so dignified. These lower echelon operational! ac¬ 
tivities in executing a program or policy already developed 
by higher authority are not to be confused with the dis¬ 
cretionary nature of the activity of that higher authority 
in developing such program. Thus, while decisions whether 
to regulate aviation, whether to operate Washington 
National Airport or whether to operate control towers 
would admittedly be in the discretionary realm as to which 
immunity is not waived, those decisions having been 
reached by competent authority, their execution by em¬ 
ployees of the airport or tower are purely ministerial and, 
if negligent, actionable. 



II. Whether or not the trial court’s findings contain 
the meticulous evidentiary detail the Government now 
urges was required, their adequacy is not material, first, 
because they sufficiently apprise the Court and counsel of 
the basis of decision below and, second, because of virtually 
conceded negligence sufficient to support the judgment. 
The attack upon the sufficiency of the findings masks an 
obvious inability to directly challenge the overwhelming 
substantiality of the evidence of the Governments 
negligence. 

III. The language of the Tort Claims Act predicating 
liability on 4 4 the law of the place where the act or omission 
occurred’’ does not alter the admittedly universal conflict 
of laws rule that the place of the wrong is where the harm¬ 
ful force impinges or takes effect upon the body. Thus the 
Government is unable to cite a single case in point to sup¬ 
port its novel suggestion—belied by legislative history— 
that under the literal language of the statute, the trial 
court should have applied the law of Virginia (where its 
tower controllers were located) rather than of the District 
(where the collision occurred). 
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ARGUMENT OPPOSING THE UNITED STATES 

I I 

THE UNITED STATES IS LIABLE FOR NEGLIGENCE OF 
CONTROL TOWER OPERATORS AT WASHINGTON 
NATIONAL AIRPORT 

A. Introductory; The Scope Of The Tort Claims Act 

1. The Government’s Attempt to Imply 

Non Existing Limitations 

In an effort to avoid its obvious common law liability 
for injuries caused by the failure of its control tower men 
to safely separate air traffic at the airport (discussed infra, 
Part B. 2.), the Government urges that, in addition to 
the exception of § 2680(a) for discretionary functions,one 
of the basic limitations upon the coverage of the [Tort 
Claims] statute is the exclusion from the consent tp suit 
of claims arising from the performance of acts of a govern¬ 
mental nature”. This implied limitation on the waiver of 
sovereign immunity is said to derive from §§ 1346(b), 2674 
and 2680(a) of Title 28. 50 (Brief, p. 20.) While the 
Government’s argument gives lip service to the contrary 
(Brief, p. 35, fn. 76), it is actually premised, both in analy¬ 
sis and citation, on the historically confused distinction 

50 Sec. 1346(b). “Subject to the provisions of chapter 171 of this title, 
the district courts * * # shall have exclusive jurisdiction of civil actions on 
claims against the United States, for money damages, accruing on and after 
January 1, 1945, for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of any employee of 
the Government while acting within the scope of his office or employment, 
under circumstances where the United States, if a private person, would be 
liable to the claimant in accordance with the law of the place where the 
act or omission occurred.” 

Sec. 2674. “The United States shall be liable, respecting the provisions 
of this title relating to tort claims, in the same manner and to the satne ex 
tent as a private individual under like circumstances, but shall not be liable 
for interest prior to judgment or for punitive damages.” 

Sec. 26S0(a). “The provisions of this chapter and section 1346(b) of 
this title shall not apply to— 

(a) Any claim based upon an act or omission of an employee of the Gov¬ 
ernment, exercising due care, in the execution of a statute or regulation, 
whether or not such statute or regulation be valid, or based upon the exercise 
or performance or the failure to exercise or perform a discretionary func¬ 
tion or dutv on the part of a federal agency or an employee of the Govern¬ 
ment, whether or not the discretion involved be abused.” 
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between “governmental” and “proprietary” functions, a 
distinction, native to municipal law, 51 which has been dis¬ 
carded in the Tort Claims Act by reason of its waiver of 
sovereign immunity for all governmental acts per se except 
to the extent they are comprehended by 2680(a). 

The fallacy in the Government’s approach is either: 

(1) the reintroduction of an outmoded, confusing concept 
of municipal law deriving from sovereign immunity; or 

(2) an assumption that notwithstanding the statutory 
waiver, federal sovereign immunity is continued for certain 
acts because and only because they are acts of the Govern¬ 
ment. We cannot determine precisely which the Govern¬ 
ment urges here. Yet, both approaches do a disservice to 
the wholesome development of federal tort claims law in 
that one is a return to the labyrinths of inarticulate muni¬ 
cipal law and the other is in plain derogation of the broad 
waiver of sovereign immunity. 

2. What the Statute Actually Does; 

Its Unlimited Waiver of Sovereign Immunity 

The statute 52 was the culmination of effort to relieve 
Congressional committees of the tremendous burden of 
private claims predicated on tortious acts of Government 
officers paralleling acts committed by private persons by 
abandoning the outmoded concept that the sovereign can 
do no wrong and giving a claimant the same right to sue 
the Government he would have to sue a private corpora- 

51 The distinction arises from the legal treatment of municipalities as 
dual entities having both the delegated functions of the sovereign (state) 
as -well as the characteristics of private corporations. The former enjoy the 
traditional sovereign immunity, while the latter involve the same liability 
as like private activities. The distinction noted, its articulation and prac¬ 
tical application are confusion itself. See, e.g., Clain v. City of Burlington , 
202 F. 2d 532 (C.C.A. 2, 1952) ; McQuillin on . Municipal Corporations (3d 
ed.) Vol. 18, $$ 53.23-53.30; see also 38 Minn. L. Rev. 175, 176 (1954); 66 
Harv. L. Rev. 488, 495 (1953) ; 3 Utah L. Rev. 525, 527 (1953). 

52 For summary of legislative history see, e.g., Feres v. United States , 340 
U.S. 135, 139-140 (1950); Dalehite V. United States , 346 U.S. 15, 24-25 
(1953). The bulk of that history and the detailed analysis of and reasons 
for the legislation are contained in hearings before the House Committee 
on the Judiciary, 77th Cong., 2nd Sess. on H.R. 5373 and H.R. 6463, Serial 
No. 13, dated Jan. 29, 1942 (particularly pp. 24-30, 37-46). 
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tion if he were injured by an employee of that corpora¬ 
tion. 53 The Government, it was thought, should accept 
broad liability for torts and not hide behind technical 
defenses. 54 

Implementing that salutary purpose, the statute provides 
that “The United States shall be liable ... in thejsame 
manner and to the same extent as a private individual under 
like circumstances’’ (28 U.S.C. 2674) and “under circum¬ 
stances where the United States, if a private person, would 
be liable” (28 U.S.C. 1346(b)). Here, as the cases show, 
is a broad unlimited waiver of sovereign immunity abjuring 
ancient notions of non-liability because a governmental 
action was involved and making the liability of the United 
States “the same as that of a private individual, subject 
to the limitations of the [statute], and ... to be determined 
under the local law.” 35 The only “. . . boundaries of the 
sovereign immunity waived [are] as defined by [the] § 2680 
exception ...” for discretionary acts; that section alone 
“draws the distinction” between government negligence 
which is actionable and that which is excepted from the 
waiver of sovereign immunity. Dalehite v. United States, 
346 U.S. 15, 28-29 (1953). 56 

53 See e.g., H. Kept. No. 2428 on H.R. 7236 (76th Cong.), June 7' 1940, 
pp. 2-3; H. Kept. No. 2245 on S. 2221 (77th C.ong.), June 16, 1942,;p. 10; 
Hearings on S. 2690 (76th Cong.), March 6, 11, 1940, pp. 34, 44, 50; Hear¬ 
ings on H.R. 7236 (76th Cong.), April 3, 1940, pp. 5, 16; Hearings op H.R. 
5373 and 6463 (77th Cong.), Jan. 29, 1942, pp. 29-30; Debates—67 Cong. 
Rcc. 11092 and 11093, 69 Cong. Rcc. 2186, 2192, 3117, 3118, 3126, 86 Cong. 
Rcc. 9114, 12024. 

54 See, c.g., H. Rept. No. 667 on S. 1912 (69th C.ong.), March 26, 1926, p. 

8; Debates—-67 Cong. Rec. 11090, 74 Cong. Rec. 1092. ; 

5r> Hearings cited supra fn. 52 at p. 26. All the many pertinent legisla¬ 
tive reports uniformly indicate that except for the specific exemptions of 
$ 2680 (b)—(m) or the general discretionary exemption of $ 2680 (a), the 
liability and defenses of the United States shall be governed by local law. 
Sec, e.g., Hearings supra at pp. 27, 28, 33, 35 and 44. 

56 Apparently, the Government T s misapprehension as to the analysis in 
Dalehite stems from extraction of several phrases out of context (sec e.g., 
Brief, p. 20, fn. 27) to emphasize alleged exclusion of governmental func¬ 
tions from the ambit of the statute. Careful reading of the decision | shows 
otherwise. The key sentence is that describing the second phrase of $ 2680 
(a) as “applicable in this [the Dalehite] case. It excepts acts of discretion in 
the performance of governmental functions or duty * whether or not the dis - 


76 


“The defense that this act does not apply to those 
cases wherein the negligence occurred during the exer¬ 
cise of a sovereign power of the United States, if 
heeded, would create a twilight zone of governmental 
activities in which the consent given by this statute 
could not be applied. Too numerous are the affairs 
of a purely governmental or sovereign nature, pro¬ 
hibited to or not duplicated by the activities of a private 
individual, to consider this to be the intent of Congress. 
Certainly the Statute itself makes no distinction be¬ 
tween governmental activities of a sovereign nature 
and those of a proprietary nature, nor does it include 
within the claims exempted . . . those of this type.” 

Cerri v. United States, 80 F. Supp. 831, 833 (D. Cal., 1948). 
To the same effect see Somerset Seafood Co. v. United 
States, 193 F. 2d 631, 635 (C.C.A. 4, 1951). See also 
Kiefer v. R.F.C., 306 U.S. 381, 390-391 (1939). 

Thus, in waiving the Government’s sovereign immunity, 
the Tort Claims Act necessarily abandoned the municipal 
law distinction between governmental and proprietary 
functions derived from the concept of sovereign immunity. 
The plain language and intent of this waiver requires that 
claims against the United States be adjudicated as if it 
were a private person. 28 U.S.C. 2674, 1346(b). There is 
neither statutory nor logical reason for the implied limita¬ 
tion conjured up by the Government that the waiver applies 
only if a private person could perform the acts which it is 
charged the Government negligently performed. The only 
necessary safeguard, which Congress itself contemplated, 
to avoid judicial interference with legislative and adminis¬ 
trative policy and planning activities is provided by the 


crction involved be abused’ 346 U.S. at 33 (emphasis supplied). This the 
Government would rewrite to omit the emphasized words. 

It should be observed, however, that certain unfortunate language in the 
Dalehite decision as well as the result (though not the ratio decidendi) has 
occasioned nothing but adverse law review criticism. See 66 Harv. L. Rev. 
488 (1953); 38 Minn. L. Rev. 175 (1954); 39 Cornell L. Q. 134 (1953); 
101 U. of Pa. L. Rev. 420 (1952) ; 52 Mich. L. Rev. 733 (1954); 8 Miami 
L. Q. 139 (1953); 42 Geo. L. J. 172 (1953); 32 N.C.L. Rev. 118 (1953); 
5 Svracusc L. Rev. 101 (1953) ; 3 Utah L. Rev. 525 (1953); 23 U. of Cinn. 
L. Rev. 125 (1954); 32 Texas L. Rev. 474 (1954). 
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p, statute in the form of the discretionary function exception 
(discussed infra, Part C). 

f _ 

The decided cases show that other than in § 2680 there 
is no reservation on the limitation of sovereign immunity. 

♦ Thus, in Cerri v. United States, supra, the United States 

^ was held liable to an innocent bystander wounded by an 

Army sentry who fired to halt a civilian under arrest for 
a misdemeanor. Answering the argument that the statute 
was inapplicable because (1) under local law the sovereign 
would not be liable for acts of police officers, (2) the 
sovereign police power could not be delegated to a private 

► individual, and (3) therefore, no private individual could 
have been liable in such circumstances, the court said:! 

“The phrase ‘. . . where the United States if a private 
person, would be liable . . .’ is not to be understood 
to mean that the United States can be sued only if a 
private person can be sued under the identical circum¬ 
stances. This phrase does not determine the relation¬ 
ship of the Government to its employees, but rather 
determines the relationship of the Government to third 
parties. The Act gives the consent of the Upited 
States to be treated by the injured party as if it were 
a private individual, amenable to Court action without 
r claim of immunity, in all those cases, not exempted by 

y the Act, where the negligence of its agents, servants or 

employees has caused injury or damage to third 

* parties.” 

The Cerri case has been cited and followed in other 
decisions. For example, it was relied upon in Somerset 
p Seafood Co. v. United States, supra, holding the Govern¬ 
ment liable for negligence of the Coast Guard in misplacing 
a warning buoy causing an oyster boat to become stranded 

on the wreck of an old battleship sunk by the Navy. 57 

► •• 

57 It is said (Govt. Brief, p. 20, fn. 27) that Dalehite clearly overrules 
> the decisions in Somerset Seafood and Cerri , but notwithstanding extensive 

references in Dalehite to prior lower court decisions these two arc not dis¬ 
avowed. 
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There are numerous other instances noted below 58 where 
Tort Claims Act liability has been imposed for negligently 
performed functions exclusively or primarily performed 
by the Government. 

Neither the Dalehite case nor Feres v. United States, 
340 U.S. 135 (1950) support the argument that 1346(b) 
and 2674 bar claims arising from Governmental activities. 
Dalehite was specifically confined to an interpretation of 
§ 2680(a) the discretionary function exception which, it 
was there said, contains such limitations as were imposed 
on the waiver of sovereign immunity. 346 U.S. at 26-29. 
Nowhere does it discuss or find limitations elsewhere in 
the statute. And Feres specifically predicated non-liability 
on the status of the claimant, not on the nature of the 
alleged negligent activity, governmental or otherwise, 
which is confirmed not only by the language of the opinion 
but also by its companion and other cases before and 
since. 59 

58 Negligence in operation of Post Offices: United States v. Hull, 195 F. 
2d 64 (C.C.A. 1, 1952), Jackson v. United States, 196 F. 2d 725 (C.C.A. 3, 
1952); Negligence in connection with handling of poison gas bombs: St, 
Louis San Francisco E. Co. v. United States, 187 F. 2d 925 (C.C.A. 5, 1951); 
Negligence in operation of National Park: Clay-pool v. United States, 98 F. 
Supp. 702 (D. Cal., 1951); Negligence in airplane target practice during war¬ 
time: Sheets v. United States, 72 F. Supp. 372 (D. La., 1947); negligent vio¬ 
lation of a United States Navy safety regulation requiring a railing on a plat¬ 
form adjacent to a naval vessel at a United States Naval pier: Fagan v. 
United States, 102 F. Supp. 787 (D. Pa., 1952); negligent maintenance of the 
premises of the United States atomic energy reservation: Phillips v. United 
States, 102 F. Supp. 943 (D. Tenn., 1952) ; negligent flying of United States 
Air Force jet plane below C.A.A. requirements as to safe altitude: United 
States v. Gaidys, 194 F. 2d 762 (C.C.A. 10, 1952); negligent failure to warn 
invitees of danger on U. S. military strafing range and negligent failure to 
maintain range in safe condition for invitee: White v. United States, 97 F. 
Supp. 12 (D. Calif., 1951) ; negligence in failure to repair or replace defective 
rope on postal bag: Patterson v. Pa. E. Co., 197 F. 2d 252 (C.C.A. 2, 1952); 
negligence in connection with bomb dropped into water by military aircraft 
where bomb subsequently was snarled in a fishing net and exploded and blew 
up a fishing boat: Moran v. United States, 102 F. Supp. 275 (D. C.onn., 
1951). 

59 In Feres the Court emphasized that the status of a soldier and his re¬ 
lationship to the Government were unique and distinctively federal in char¬ 
acter and that service-connected injuries for which suit was there brought 
were the subject of other exclusive legislation (comparable to Workmen’s 
Compensation Acts) covering soldiers. The opinion covered two companion 
cases, Jefferson and Griggs, barring recovery for two other soldiers injured 
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Thus, in determining whether there is liability under the 
statute we have only two inquiries: First, if the United 
States were a private person and not sovereign would it 
be liable under local law, and second, was the activity being 
performed of the discretionary type envisaged by 2680(a). 

B. Non-Federal Airport Control Towers Would Be Liable For 
Negligence; Their Activities Are Not "Characteristically 
Governmental" 

1. Control Tower Activities are Essentially 
Local, Non-Federal and Non-Public Functions 
Whether or not Performed by Federal Personnel j 

As we have already shown, since the Tort Claims Act 
provides that the Government is to be treated as if it were 
in private garb for purposes of determining liability under 
local law, it is impertinent whether private persons perform 
control tower functions. Nevertheless, hidden in the Gov¬ 
ernment’s detailed summary of Federal regulation; of 
aviation (Brief, pp. 24-27) and of control tower functions 
and history (Brief, pp. 27-32) are the seeds to destroy its 
argument that “no private person has this characteristic¬ 
ally Governmental power of regulation and control, since 
no private business undertakes this service for the benefit 
of interstate air commerce and the community at large” 


by the negligence of Army doctors. Yet similar government medical activity, 
before and since Feres, has led to Tort Claims Act liability to persons; not 
having the status of soldiers. United States v. Gray, 199 F. 2d 239 (C.C.Aj. 10, 
1952); Costley v. United States, 181 F. 2d 723 (C.C.A. 5, 1950); Grigalauskas 
V. United States, 103 F. Supp. 543 (D. Mass., 1951) ; Dishman v. United 
States, 93 F. Supp 567 (D. Md., 1950); Herring v. United States, 9$ F. 
Supp. 69 (D. Colo., 1951). j 

That in Feres the focus of decision was not what the Government was doing 
but who it did it to is further evident in the distinction there drawn (340 jU.S. 
at 146) of the earlier decision in Brooks v. United States, 337 U.S. 49 (1949) 
on the ground that Brooks was a soldier on leave so that “his relationship 
while on leave was not analogous to that of a soldier injured while performing 
duties under orders .” Feres has been so understood and read in later! de¬ 
cisions of the Supreme Court and this Court. See Johansen v. United States, 
343 U.S. 427, 440 (1952); O’Neill v. United States, 92 U.S. App. D.C. 96, 97 
(1953); Lewis v. United States, 89 U.S. App. D.C. 21 (1951). . 

The ratio decidendi of Goldstein v. State of New York, 281 N.Y. 396, 
(1939) also relied upon by the United States (Brief, 36, 40), was the same 
as in Feres as the Supreme C.ourt itself noted (340 U.S. at 142, fn. 11 and 
text). I 
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(Brief, p. 30). Even that summary shows that by 1938, 
when the Civil Aeronautics Act became law, there were 
more than 50 airport control towers under private opera¬ 
tion within the United States without Federal control and 
no towers operated by the Government itself (Brief p. 27, 
fn. 51). Between 1926 and 1941 (inclusive) the federal 
government did not operate a single airport control tower, 
although it did operate other facilities such as radio range 
stations and radio beacons. C.A.A. Statistical Handbook 
of Civil Aviation (G.P.O. 1948), p. 19. 

Certainly during that fifteen year period liability for 
negligent tower operation could not have been defeated 
by the present argument that tower operation was charac¬ 
teristically governmental. Accordingly, the mere shift 
from private or local operation of control towers to Fed¬ 
eral operation would not, per se, make those operations 
characteristically governmental. That this shift does not 
alter the nature of the function performed from private 
to public is further evident in the liability of municipalities 
for negligent (and exclusive) operation of gasworks, light 
and power plants, waterworks, street railways, subways 
and other public utilities and facilities including airports. 60 
Finally, that control tower operation is not character¬ 
istically governmental because of who does the operating 
is demonstrated by the reluctant admission that numerous 
control towers in this country are still operated by non- 
federal employees (Brief p. 27-28, fn. 51). 

Legislative materials relating to Federal training of 
control tower operators and the staffing of major towers 
by C.A.A. personnel plainly show that it was recognized 
that control tower activities were essentially local in pur- 

60 See, c.g., McQuillin, 'Municipal Corporations (3d ed.) Vol. 18, $$ 53. 90- 
53. 116; Annotation 31 A.L.R. 1307. If the situation -were otherwise, were the 
Government, as in war or strikes, to take over all the railroads, it could 
argue that tort liability for such activities was eliminated because of the 
elimination of private operators. But cf. Gardner v. Panama B. R. r 342 U.S. 
29 (1951) where, prior to an amendment of the Tort Claims Act to cover the 
specific situation, the Government was held liable for operational accidents 
occurring during its take over. 
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pose, effect and benefit, but that the Federal Government 
granted its aid because local governments and private 
interests, the beneficiaries, were financially unable to sup¬ 
port these safety programs. 61 Insofar as the Federal 
Government operates local control towers, it is in: the 
nature of a grant-in-aid program such as is common in 
education, public health and roads, which does not convert 
the activity thus aided from local to Federal. The arrange¬ 
ment stems from the desire for standardized and efficient 
air control and local solicitation for such aid, not from, any 
Federal compulsion. 62 Consequently, C.A.A. tower control 
personnel at an ordinary municipal airport, for example, 
are lent servants for whose negligent activities performed 
as an integral part of the airport operation the municipality 
would be liable. 63 The utilization of Federal lent servants 
does not alter the function performed nor the duty owed 
by the airport operator to the public invited to use I the 

6149 U.S.C. $ 452 (d) (1) provides in part that “The Administrator is 
authorized ... to train civilian, and Governmental air-traffic control tower 
operators or to conduct programs for such training . . (Emphasis sup¬ 
plied). See also C.A.A. report on “Economic Aspects of Airport-Traffic; Con¬ 
trol Towers”, Hearings before House Subcommittee of The Comm, on Ap¬ 
propriations, (80th Cong., 2nd Sess.) on the Dept, of C.ommerce Appropi Bill 
for 1949, at pp. 228-230. 

62 The Government notes it does not have a mandatory duty to maintain 
control towers (Brief, p. 40 fn. 90) which, in leaving the field open to others, 
is hardly consonant with the notion that the activity is characteristically 
governmental. 

63 “The overwhelming weight of authority is to the effect that the con¬ 
struction, operation and maintenance of an airport by a municipality is a 
proprietary function and that such municipality may be held liable in tort 
for the negligent operation thereof.’’ Rhodes v. Asheville , 230 N.C. 13^4, 52 
S.E. 2d 371 (1949). To the same effect, see McQuillin, Muneipal Corpora¬ 
tions (3d ed.) $ 53.96, and Annotations 16 A.L.R. 2d 1083, 83 A.L.R. 350, 99 
A.L.R. 183, 138 A.L.R. 126. Operation by a city of an airport is a proprietary 
function although operations proved financially unprofitable because ; “ an 
airport ... is essentially a pah of the city } s transportation system . .j. an 
airport is a true analogy to a railroad station or a bus terminal.” Mobile v. 
Lartigue , 23 Ala. App. 479, 127 So. 257 (1930). 

The operation of Washington National Airport, the only civil airport owned 
by the United States is of the same character. It is a business enterprise purely 
and simply and has been so consistently recognized by the Federal Govern¬ 
ment. See letter of May 6, 1954 from Secretary of Commerce recommending 
enactment of bill to incorporate the airport based on the finding by the 
(Hoover) Commission on Organization of the Executive Branch of the Govern¬ 
ment that it is a “straight-line business enterprise” producing a substantial 
income. 100 Cong. Rec. 5983 (May 11, 1954), relating to introduction of S. 
3435. 


airport. Cf. this Court’s decision in Watford v. The Eve¬ 
ning Star, No. 11638, decided January 8, 1954, holding the 
sponsor of a performance given on the public street liable 
to spectators injured because of inadequate police handling 
of the crowds notwithstanding that the police were re¬ 
quested to and the city did furnish their services to maintain 
order. 

Thus control tower activities cannot be said to be char¬ 
acteristically governmental either by reason of who per¬ 
forms them or what is performed. And nowhere in the 
Government’s brief do we find any indication that the 
nature of the duties and functions of control tower oper¬ 
ators is essentially any different now than prior to 1938 
when they were outside the scope of Federal legislation 
or regulation. 

The Government confuses persons who regulate with 
those who are regulated. In many areas the Government 
extensively regulates activities (viz, securities and live¬ 
stock exchanges, railroads, communication systems, public 
utilities) which activities are not themselves of a govern¬ 
mental regulatory nature. Obviously the error lies in abuse 
of the word “regulate”. The tower man does not regulate 
in a legal sense, for he adopts no rules for general applica¬ 
tion nor does he create standards. On the contrary, he 
merely acts at the operational level subject to pre-existing 
regulations, standards and policy laid down by the statute 
and the administrators thereof. In this respect the tower 
controller, whether a C.A.A. employee or a private em¬ 
ployee of a non-federal airport, is a regulatee occupying 
the same status as many other private employees who are 
regulated (but do not regulate) under the federal aero¬ 
nautics program. For example, a pilot of a commercial 
airliner is in command of the aircraft and thus authorized 
to direct and control passengers and crew (14 C.F.R. 
61.110); private maintenance staffs of commercial airlines 
are authorized to inspect and certificate aircraft (14 C.F.R. 
61.71 et seq.); private airline dispatchers are authorized 
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to clear aircraft for flight (14 C.F.R. 61.191 et seq.);!and 
private company check pilots are authorized to check the 
qualifications of pilots (14 C.F.R. 61.134). In each of these 
instances, just as in the case of control tower operators, 
private personnel of commercial airlines have the authority 
and backing of federal regulation to control, supervise or 
review the activities of others subject to federal regulation 
of air commerce. Yet it would be unthinkable to suggest 
that that limited authority to perform what are essentially 
operational functions is a power to “regulate” ini the 
sense that their activities take on a sovereign immunity. 
If a tower controller “regulates” and is thus immune from 
liability for his negligence, so too are all these other private 
airline employees and the result, practically, is immuniza¬ 
tion of the aircraft industry. 

Nor is the situation altered by the assertion that ; the 
directions of the tower men “carry the binding authority 
of law” (Brief, p. 30). In the first place, the tower instruc¬ 
tions are only advisory and informational, the final author¬ 
ity resting with the pilot (Seltzer, II 240-242A). But, 
more important, the tower controllers have no enforcement 
authority whatsoever as do police officers (II 274A) 64 and 
and a failure to heed their advisory instructions is no 
more subject to punitive or remedial sanctions than any 

64 This fact alone nullifies the Government's attempt to analogize the ac¬ 
tivities of a tower controller to those of special police (Brief, p. 32, fn. 
69 and text). In the latter type of case, immunity is extended to the ac¬ 
tivities of private special police only while and to the extent that they are 
performing public enforcement duties such as making an arrest. In McSain 
v. B. 4" 0. B. Co., 65 W. Va. 233, 64 S.E. 18 (1909), cited by the United 
States, it was said that 

“The line of distinction, sometimes hard to recognize under the circum¬ 
stances of the particular case, marks the point at which the act ceases 
to be one of service to the employer, and becomes one of vindication of 
public right or justice, the apprehension or punishment of a wrongdoer, 
not for the injury done to the employer, but to the public at large':’ 64 
S.E. at 19-20. 

Moreover, the immunity thus offered special police while making an arrest 
or performing similar public enforcement functions is directly predicated on 
the sovereign immunity crystallized in the municipal law, governmental J pro- 
prietary function distinction which, as we have shown, is not applicable under 
the Tort Claims Act. See discussion infra, pp. 99-100 of Ferrier v. City of 
White Plains, 262 App. Div. 94, 28 N.Y.S. 2d 218 (1941) and related cases. 
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other violation of the statute or regulations backing up 
the authority and functions of pilots, maintenance in¬ 
spectors, dispatchers and check pilots—all of whom are 
patently non-public functionaries for whose negligent acts 
their private employers would be liable. 

2. The Controllers Owe a Common Law 

Duty of Care to Airplanes Within 

the Zone of Control 

(a) The common law duty owed as operator of an 
airport —We have already noted that the operation of an 
airport is a proprietary (non-governmental) function even 
where performed by a municipality. 65 And the acknowl¬ 
edged duty of the owner of land to maintain his premises 
in a safe and orderly condition for invitees applies equally 
to airports. 66 “A public airdrome proprietor is obliged 
to see that the airport is safe for aircraft and to give 
proper warnings of any danger of which he knows or 
ought to know . . . and he is liable for the breach of such 
duties.’’ Stevenson v. Reimer, 240 Iowa 652, 659, 35 N.W. 
2d 764, 767 (1949). Thus, it has been held that an airport 
has a duty to keep the field free from obstruction and 
dangers, and to warn planes of them. 67 An airport also 


63 Fn. 63 supra and text. Therefore, even if the municipal law distinction 
were applicable, the operation of the Washington National Airport would be 
in a proprietary capacity subjecting the United States to liability for negli¬ 
gence under the Tort Claims Act. 

Shawcross and Beaumont, Air Lato (2nd ed., 1951) Ch. XXI, Par. 586, 
while noting that the question was then yet unsettled, concludes that there 
should be civil liability for negligent operation of control towers, whether pub¬ 
licly or privately operated. 

66 State of Md. to use of Birckhead v. Sammon, 171 Md. 178, 189 A. 265 
(1936); Mollencup v. Salem , 139 Or. 137, 8 P. 2d 783 (1932); Grossmont 
4- Sun Ins. Co. v. The King, 1952 U.S. & C. AV. R. 38 (S. Ct. of Canada, 
1952); Miller v. Contra-Costa County, 235 P. 2d 76 (Calif., 1951); Behnke v. 
City of Moberly, 243 S.W. 2d 549 (Mo., 1951); Peavey v. Miami, 146 Fla. 
629, 1 So. 2d 614 (1941). 

67 Pignct v. City of Santa Monica, 29 Cal. App. 2d 286, 84 P. 2d 166 
(1938); Miller v. Contra Costa County, 235 P. 2d 76 (Cal., D.C. App., 1951); 
Behnke v. City of Moherly, 243 S.W. 2d 549 (K.C., Mo., Ct. App., 1951); 
Pierces v. City of Lancaster, 3 Avi. 17, 286 (Pa. Ct. Com. Pleas, Lancaster 
Cty., 1950); Peavy v. Miami, supra fn. 66; Bead v. New York City Air¬ 
port, Inc., 259 N.Y. Supp. 245 (1932); Beck v. Wings Field, 122 F. 2d 114 
(C.C.A. 3, 1941); Grossmont 4" Sun Ins. y. The Kings, supra fn. 66. 
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has the duty to exercise reasonable care to avoid injury 
to others by reason of the negligent act of third persons. 68 

Illustrating “the dangers of a jurisprudence of concep¬ 
tions,” 69 the United States seeks to dispose of the duties 
owed by the proprietor of an airport to its business in¬ 
vitees as mere “housekeeping duties” owed by any land- 
owner which do not include the activities of the control 
tower working with traffic in the air outside the immediate 
boundaries of the land of the airport (Brief, pp. 33-34). 
This alleged distinction overlooks the fact that the sphere 
of activity and the zone of control for the operation of 
an airport has always extended beyond the immediate 
reach of its land boundaries and that extension has been 
recognized and confirmed in the civil aeronautics regula¬ 
tions. See Birckhead case, supra , fn. 68; Statement at 
pp. 6-8, supra ; and Gov’t Brief at pp. 27, 29. 

(b) The specific common law duty of the Control 
Tower —In Marino v. United States, 84 F. Supp. 721, 725 
(E. D. N.Y., 1949), a suit under the Tort Claims Act for 
injury to the operator of a tractor who was struck by a 
departing aircraft, the court stated: 

“It was the duty of the men in the tower to inform 
themselves of the presence of this tractor on | the 
taxiway, namely, its position just prior to the accident, 
and not give clearance to the P-51 to proceed along the 
taxiway from the runway lying to the west, until;the 
taxiway was known to be clear. It is unnecessary 
to discuss whether these duties were primarily for the 
protection of pilots and planes, or of civilian workers 

68 State of Md. to use of Birckhead v. Sammon, 171 Md. 178, 189 A.; 265 
(1936) Held, that it was a question for the jury whether the airport was 
negligent in not taking measures to prevent private planes from flying in 
the air in the vicinity of the airport while other planes were participating in 
an air circus being watched by a crowed of persons present on the field. The 
court indicated that there was a duty on the part of the air field to restrict 
or control or perhaps completely exclude private planes from the air zone 
in the vicinity of the field. See also Pignet v. City of Santa Monica, Bead v. 
New York City Airport, Inc., supra fn. 67, and Peavey v. Miami, suproj fn. 

69 0ardozo, J., In Hynes v. N. Y. Central B. Co., 231 N. Y. 229, 235,| 131 
N. E. 898, 900, (1921). 

66 . 


and equipment. The duties existed and were owed in 
part to the plaintiff, and were not performed.” 

As the Government has noted, in Marino it did not raise 
the argument here advanced that there is no private parallel 
to control tower activities, ergo no liability under the Tort 
Claims Act. But that failure indicates that the present 
argument is an after-thought, which is also confirmed by 
the fact that this defense was not asserted at the pre-trial 
of the instant case (see I 27A). 70 

Similarly, in United States v. Douglas Aircraft Co., 169 
F. 2d 755, 758 (C.C.A. 9, 1948), the court held that action¬ 
able negligence could be based upon the control tower’s 
failure to warn an aircraft coming in for a landing of an 
impediment on the field in the form of a parked plane. The 
court stated: 

“The air traffic tower agency of plaintiff had authority 
and control over traffic and would appear to be in the 
best possible position to take precautions for the 
removal of parked planes as hazards to traffic or to 
warn and advise appellee’s pilot of the parked plane’s 
position. Whether or not the action or non-action of 
the traffic tower in any instance was customary, its 
operation may constitute negligence.” 

To distinguish Douglas, the Government argues “It is one 
thing to assert the negligence of a CAA tower as a shield to 
defeat recovery in a suit brought by the United States, 
but it is quite another to say that such negligence may 
give rise to an action for affirmative recovery against the 
United States”, pointing out that even before the Tort 
Claims Act contributory negligence constituted a bar to 
recovery by the United States (Brief, pp. 33). However, 
once the sovereign immunity is removed, there is no qualita- 

70 The Government ’s effort to distinguish Marino on other additional 
grounds is sheer nonsense. That it did not involve a civilian aircraft or field 
is totally irrelevant to the problem whether a common law duty existed and 
was breached. Moreover, the Civil Aeronautics Act applies to military air 
operations except where otherwise provided by military direction. United 
States v. Causby, 328 U.S. 256, 258 fn. 2 (1946); 14 C.F.R. 60.1(a). 
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tive difference between an act of negligence of the Govern¬ 
ment relied upon defensively as contributory negligence or 
affirmatively as actionable negligence. 

(c) Analogous liability for negligence of railroad traf¬ 
fic controllers —There are many cases involving analogous 
activities of railroad signalmen for failure to adequately 
warn traffic in which, without exception, actionable negli¬ 
gence is said to exist. In Erie Railroad v. Stewart, 40 F. 
2d 855 (C.C.A. 6, 1930), for example, it was held that a 
railroad was liable to persons injured at a grade crossing 
in the absence of a watchman, although a watchman was 
not required by law, where through custom and practice 
the public had been led to believe that a watchman would be 
furnished and warn of any danger to traffic from approach¬ 
ing trains. To the same effect see, e.g., Leuthold v. Perm . 
R., 33 F. 2d 758 (C.C.A. 6, 1929); Passarrello v. West 
Jersey <fc S. R., 121 A. 708 (N.J., 1923); Wolcott v.j New 
York <£ Long Branch R., 68 N.J. Law 421, 53 A. 297 (1902); 
Vernon v. Atlantic Coast Line R., 70 S.E. 2d 86^, 867 
(S. C., 1952); Louisville & Nashville R. v. Taylor, 237 S.W. 
2d 842, 844 (Ky., 1951); Stricklandv . N. Y. Central , 88 App. 
Div. 367, 84 N.Y.S. 655, 656 (1903). 

The apposite principle requires one who has volunteered 
to exercise due care in what he has thus undertaken to 
do. Kestatement of Law of Torts, § 323. 

As stated in the Strickland case, supra, 

“The defendant was not compelled to have a flagman 
at this crossing . . . but, when it does put a flagman 
upon a crossing of this kind, then the law imposes 
upon the defendant the duty of seeing that this flagman 
uses reasonable care and diligence with reference to 
his duty at this particular place. It is an active duty. 
He must be vigilant, so that he may prevent, if possible, 
injuries to persons who are pedestrians crossing the 
track. If the defendant stations flagmen, it becomes 
charged with the duty of warning pedestrians who are 
crossing or using the street . . 
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That principle applies here. For even before the advent 
of federal regulation of towers, aircraft were led to believe 
that affirmative traffic control service existed at controlled 
airports like Washington National, and like the vehicles 
at railroad crossings, they looked to the tower for warning 
and guidance in relation to the separation of traffic. 

(d) The civil aeronautics regulations are merely dec¬ 
laratory of the common law duties of the control tower — 
In defining the airport zone of control as an area of 
a number of miles surrounding the airport proper and in 
imposing a duty upon the controller “to provide for the 
safe, orderly and expeditious flow of air traffic” (14 C.F.R. 
26.26), the federal regulations are merely declaratory of 
the pre-existing common law duty to act with due care 
for the safety of air traffic utilizing the airport or within 
its control zone. Nothing in the statute or the regulations 
derogates from that common law duty; they merely rein¬ 
force it with the specific declarations indicated and the 
authority of the statute buttressing them. 

The situation is not altered by the Government’s insist¬ 
ence that there is no duty owed to provide this tower 
control service. As a matter of fact, the service is paid 
for by those who land and take off at the airport. Pre¬ 
sumably, the price paid by the carrier for that service was 
in turn paid for by the plaintiffs’ decedents who were 
passengers for hire. The entire thrust of the negligence 
attributed to the United States is in the failure of the 
existing control tower to perform its common law duty to 
safely expedite the flow of traffic after the United States— 
whether as a volunteer or otherwise—assumed that duty 
by establishing and providing the control tower activity 
as part of its profitable business activity in operating a 
commercial airport. The gravamen of plaintiff’s com¬ 
plaint is not that the airport failed to establish a proper 
control tower nor that it failed to draw up proper regula¬ 
tions for its operation, but rather that having assumed to 
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act for the purpose of warning others and having led air¬ 
craft to rely thereon, it breached its resulting common law 
obligation to exercise reasonable care in the operation of 
the tower. And, as indicated, the statute is merely declara¬ 
tory of the standards set by the applicable common law 
principles. 

(e) The duty owed by the control tower is to the air¬ 
planes using the airport; the breach of that duty creates 
private rights —Both in its argument on the alleged lack 
of analogous private liability (Brief, p. 30) and on the scope 
of the discretionary function exception (Brief, pp. 41-44), 
the Government asserts that the duty owed by the control 
tower is merely to the public generally for breach of which 
private rights are not created. In addition to the analogous 
railroad cases, the Marino and Douglas cases specifically 
demonstrate that breach of the tower duty to warn creates 
private actionable rights. Accord: Grossmont t& Sun 
Ins . Co. v. The King, fn. 66, supra, involving negligence 
of crown servants at a public airport. 

The burden of the Government’s argument concerns 
situations where the breach of duty lies in the failure to 
adopt regulations for the public at large, not in the failure 
of a ministerial officer to perform his pre-determined 
tasks with due care to avoid injury to affected persons. 
Cf. Restatement of Torts, § 288. See also Worley v. United 
States, discussed infra p. 99. As the examples discussed 
by the Restatement indicate, the principle relied upon by 
the Government applies solely to general statutes or ordi¬ 
nances not having any particularized safety purpose. In 
evident contra-distinction, obligations imposed upon air¬ 
dromes and control towers have for their prime andi con¬ 
trolling purpose the assurance of safety to air traffic! util¬ 
izing airports (14 C.F.R. 26.26), for breach of which action¬ 
able private claims arise. Restatement of Torts, § 286. 

Analysis of the cases relied upon by the Government 
demonstrates the error in its conclusion that the breach of 
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the tower controller’s duty does not create private rights. 
In Murrain v. Wilson Line, 270 App. Div. 372, 59 N.Y.S. 
2d 570, aff’d 296 N.Y. 845 (1947), the City of New York was 
charged with actionable negligence for failure to control 
a crowd at a steamship pier resulting in injury to a private 
person in the crowd. Deciding the case under a 1939 statute 
waiving the State’s sovereign immunity, the court held that 
actionable negligence could not be predicated upon the fail¬ 
ure of the police to take any action at all which was the 
gist of the complaint. However, the appellate division spe¬ 
cifically stated that the city would be liable for any affirma¬ 
tive act of negligence of its policemen in the performance 
of their public functions. 71 

In Steitz v. City of Beacon, 295 N. Y. 51, 64 N.E. 2d 704 
(1945), the New York Court of Appeals expressly predi¬ 
cated the non-liability of the city (for failure to furnish 
sufficient water to put out a fire) on the ground that pro¬ 
viding water was merely a public service obligation not 
specifically related to or directly contemplating safety, 
and that the failure to fulfill this public service could not 
be the basis for liability. The court relied upon its earlier 
decision in Modi v. Rensselaer Water Co., 247 N. Y. 160 
(1928), where, in completely parallel circumstances, the 
failure of a private water company to furnish sufficient 
water pressure was held not actionable negligence for the 
same reason. 

The inapplicability of the Steitz decision is apparent by 
reference to Foley v. State of New York, 294 N.Y. 275, 62 

71 Where sovereign immunity has been waived, it is difficult to perceive the 
basis of the New York court's distinction between acts of omission and 
acts of commission by the police. In any event, the same distinction cannot 
be drawn under the Federal Tort Claims Act because it waives the sovereign 
immunity of the United States for any injury “caused by the negligent or 
wrongful act or omission of any employee of the Government” (28 U.S.C. 
1346(b), emphasis supplied). United States v. Hull , 195 F. 2d 64, 67 (C.C.A. 
1, 1952). See also Government argument below at Transcript 2690-2691. In 
any event, here the United States, via the control tower, was charged not only 
with acts of ommission in failing to warn or take other measures to sepa¬ 
rate the P-38 and DC,-4, but also in acts of commission in clearing the P-38 
to land without apprising it of the potential interference of the DC-4 of 
which the tower was or should have been aware. There is no real difference 
between a negligent failure to warn and a negligent warning. 


91 


i 


N.E. 2d 69 (1945), which the Government makes a futile 
effort to distinguish, 72 and of which Steitz said “Our de¬ 
cision in Foley . . .was not governed by this rule because 
the duty neglected in that case was imposed for the sole 
purpose of protecting the interests of the plaintiffs and 
others similarly situated against the particular hazard 
from which the plaintiffs suffered/’ 295 N.Y. at 56. In 
Foley the state was held liable for a motor vehicle inter¬ 
section collision caused by the operational failure; of a 
traffic signal maintained by the State, and the predicate of 
decision was the direct relation of the maintenance of traffic 
signals to the safety of the users of the public way. Here, 
unlike Steitz, we are not dealing with a duty the purpose 
of which is merely to require a public service, but like 
Foley , with a duty involving a safety function the prime 
purpose of which is the prevention of accidents. Accord¬ 
ingly, where the injury sought to be avoided by the| com¬ 
mon law or statutory obligation imposed occurs by reason 
of non-performance or negligent performance of that duty, 
liability necessarily follows as the New York Court of Ap¬ 
peals found in the Foley case. Similarly, in Fagan v. United 
States, supra, fn. 58, although the duty to erect safety rail¬ 
ings was purely a creature of Navy regulations, a civilian 
injured because of the absence of such safety railings was 
held to have a right to recover under the Federal Tort 
Claims Act. So, too, in Somerset Seafood Company v. 
United States , supra, the mere fact that the duty of the 
Coast Guard to place buoys was imposed solely by Fed¬ 
eral statute did not absolve the Government from liability 

72 Sec Brief, p. 40, fn. 90. The Government argues that in Foley the 
predicate of decision was the creation of a mandatory statutory duty to main¬ 
tain the traffic signal whereas there is no mandatory duty to maintain con¬ 
trol towers at airports. But this does not bear on the question whether the 
duty performed, mandatory or not, is owed only to the public at large or to 
the" users for whom the safety device or function is established. Moreover, it 
ignores the common law obligation to perform a duty with reasonable care 
for persons affected by its breach even if the duty is not mandatorily im¬ 
posed, but rather is assumed as a volunteer. Finally, even under municipal 
law, no distinction is drawn between imposed duties and those voluntarily as¬ 
sumed in resolving questions of liability. McQuillin, Muncipal Corporations 
(3rd Ed.) Vol. 18, $ 53.31. j 
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to a person injured by misplacement of a buoy, because the 
purpose of the statute was to assure the safety of persons 
navigating near the buoy. 

The other cases relied upon by the Government are simi¬ 
larly distinguishable. National Mfg. Co . v. United States, 
210 F. 2d 263, 277 (C.C.A. 8, 1954) was decided on the 
ground that 1 1 information service on flood forecasts which 
the Weather Bureau is authorized to establish and maintain 
is a mere incident of the continuing Government struggle 
to control the flooding of the rivers and minimize flood 
damage . . - and is closely analagous to the action all Gov¬ 
ernments must take against common enemies ... or against 
plagues and epidemics and against conflagrations.” The 
Eighth Circuit pointed out that flood control activities have 
both historical and legislative bases for immunity from li¬ 
ability and that the Tort Claims Act did not supersede the 
statute expressly prohibiting federal liability arising out 
of flood control activities, (210 F. 2d 270-274). Clark v. 
United States, 109 F. Supp. 213 (D. Or. 1953); Lacey v. 
United States, 98 F. Supp. 219 (D. Mass., 1951), and; The 
P. Dougherty Co. v. United States; 207 F. 2d 626 (C.C.A. 
3, 1953), cert, den., 74 S. Ct. 476 (1954) 73 —involving other 
flood control or Coast Guard activities—are likewise total¬ 
ly different than here because like fire-fighting, to which an 
historical common law immunity attaches, they involve ac¬ 
tion i 1 against common enemies” necessarily carried on by 
Government for the protection of the community at large. 
In contrast, control tower activities, as recognized by Con¬ 
gress and C.A.A. (see fn. 61 and text, supra), are essen¬ 
tially local, non-federal and primarily concern the safety 
of the particular affected users. 

73 In the "Dougherty case the majority emphasized the public policy neces¬ 
sity of encouraging Coast Guardsmen to risk their lives in rescue work. Chief 
Judge Biggs strongly dissented from the non-liability holding, and it has 
been criticized by the legal writers. See Seavey, lt Liberal Construction and 
The Tort Liability of The Federal Government”, 67 Harv. L. Rev. 994 
(1954). The denial of certiorari, never authority per $e, means little here 
because of alternate grounds of decision in the Third Circuit. 

Indian Tovoing Co. v. United States f 211 F. 2d 886 (C.C.A. 5, 1954), re¬ 
ported as this brief went to the printer, apparently falls within the principle 
noted in the text, although the per curiam decision gives no reasons for the 
conclusion reached. 
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C. The Control Tower Operators Do Not Perform Discretionary 
Functions Within The Meaning Of § 2680(a) 

1. The Legislative Purpose of 2680(a) 

The issue raised by the Government’s reliance upon the 
discretionary function exception is more imaginary than 
real. It relies more upon semantics than upon the informa¬ 
tive legislative and judicial history of the provision. While 
the limits of language make it difficult to arrive at an all- 
embracing definition of a “discretionary function or duty” 
not susceptible to labored arguments of construction or 
border line arguments of application, nevertheless* the 
history of the statute leaves no doubt that activities such 
as those of an airport control tower are not excepted from 
its ambit. ! 

At the outset, it should be observed that § 2680(a) actual¬ 
ly encompasses two exceptions to the otherwise unlimited 
waiver of sovereign immunity. The first excepts “claims 
based upon an act or omission of an employee of the Gov¬ 
ernment, exercising due care, in the execution of a statute 
a regulation whether or not such statute or regulation be 
valid”; the second, excepts claims “based upon the exer¬ 
cise or performance or the failure to exercise or perform 
a discretionary function or duty . . . whether or not the 
discretion involved be abused”. While these two separate 
provisions of the 2680(a) exception would appear distinct, 
they actually derive from a single overall legislative pur¬ 
pose—to assure that tort suits would not become a vehicle 
for judicial interference with constitutionally independent 
legislative or administrative activity. 

First and foremost, Congress was fearful lest in waiv¬ 
ing the Government’s immunity the Act might be construed 
to permit tort suits to become a medium for attacking the 
constitutional or statutory validity of Governmental activi¬ 
ties. 74 Thus, for example, in Chournos v. United States, 

74 See e.g., Hearings Before the House Comm, on the Judiciary (77th Cong., 
2nd. Sc88.) on H.R. 5373 and H.R. 6463 (dated January 29, 1942) Serial 
No. 13 at p. 28. 
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193 F. 2d 321 (C.C.A. 10, 1951), plaintiff sought damages 
allegedly caused by the refusal of the Secretary of the In¬ 
terior to issue him grazing permits under legislation giving 
the Secretary discretion as to whom to issue permits. Sec¬ 
tion 2680(a) achieved its intended effect when the court 
held that the action could not be maintained under the Tort 
Claims Act. Accord: Smith v. United States, 101 F. Supp. 
87 (D. Colo., 1951). 

A second type of case which Congress intended to ex¬ 
clude under 2680(a) w T ere claims arising out of the regu¬ 
latory activities of the Government. 75 Schmidt v. United 
States, 198 F. 2d 32 (C.C.A. 7, 1952), furnishes a good ex¬ 
ample. Plaintiff sought to hold the United States liable in 
tort because the S.E.C. decided to investigate a company 
'which it suspected of being engaged in the fraudulent sale 
of securities, and to make public a report of its investiga¬ 
tion. The Seventh Circuit held that 2680(a) applied be¬ 
cause whether the S.E.C. will conduct an investigation, and 
whether it will make public the results of any such investi¬ 
gation, are decisions expressly committed to its discretion. 

The third objective of § 2680(a) vras to assure that the 
courts would not construe the Act to cover claims wdiich 
ought not to be regarded as tortious at all—namely, in¬ 
juries arising out of the execution, with due care, of an 
authorized Government project or program. 76 Thus, in 
Coates v. United States, 181 F. 2d 816, 817 (C.C.A. 8,1950), 
the complaint alleged that the Government had “entered 
upon a program 7 ’ of changing the course of the Missouri 
River by so changing the flow of the river that the annual 
spring rise, formerly gradual, became a swift current there¬ 
by damaging plaintiff’s lands. This is a typical situation 
in which even if there vrere no § 2680(a) in the Act, the 
courts would very likely hold that because of the Govern¬ 
ment’s paramount power over navigable streams, the ac¬ 
tion complained of is not tortious. The Eighth Circuit 


75 Ibid. 

76 Ibid. 
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properly held that § 2680(a) barred the action because the 
project of changing the course of the Missouri River M em¬ 
bodies decisions and the exercise of discretion and discre¬ 
tionary functions of the highest order by both the legisla¬ 
tive and executive branches of the government.” Cf. [Na¬ 
tional Mfg. Co. v. The United States, 210 F. 2d 263 (C.C.A. 
8, 1954), relied upon by the Government, emphasizing the 
Congressional intent to exclude flood control activities. 77 
And similarly with respect to the Government’s migratory 
bird program, see Sickmcm v. United States , 184 F. 2d 616 
(C.C.A. 7, 1950), cert. den. 341 U.S. 939 (1951). 

In summary, these three legislative purposes are simply 
“ . . . a recognition of the long established doctrine that 
there should be preserved a reasonable independence in 
executive and legislative action, in accordance with the 
spirit of the separation of powers system.” Comment, 52 
Mich. L. Rev. 733, 739 (1954). See also Note 66 Harvw L. 
Rev. 488, 498 (1953). But as Congress itself recognized, the 
same result would probably have been achieved judicially 
without the provisions of 2680(a), their inclusion being 
simply out of an abundance of caution. Hearings cited, 
supra, fn. 74 at p. 35 See also Dalehite, 346 U.S. at 28. j 

Thus, the only purpose of 2680(a) is to serve as a re¬ 
minder that in determining whether to hold the Govern¬ 
ment liable if a private person would be liable under the 
same circumstances, the courts should continue to apply 
the traditional policy deriving from our constitutional sep¬ 
aration of powers against undue restraint of the exercise 
of administrative judgment. Section 2680(a) goes 1 no 
farther, and concern has been justifiably expressed with 
judicial application of the discretionary function exception 
thereof that 4 4 made synonymous the exercise of judgment 
with a discretionary function [which] largely restricts the 


77 Other decisions of lower federal courts holding that claims arising i out 
of the non-negligent execution of government flood control projects are ex¬ 
empted from the Act by § 26S0(a) are North v. United States , 94 F. Supp. 
824 (D. Utah, 1950) ; Lauterbach v. United States , 95 F. Supp. 479 (Wi D. 
Wash., 1951); Thomas v. United States , 81 F. Supp. 881 (W. D. Mo., 1949). 
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application of the waiver of sovereign immunity.’’ Note 
42 Geo. L. J. 172, 173 (1953). See also all other law re¬ 
views cited in fn. 56, supra. 

2. Control Tower Activities Do Not Come 
Within the 2680(a) Exception as Defined in 
Legislative History and the Dalehite Decision 

In Dalehite the Supreme Court held that: 

“The ‘discretion’ protected by the section is not that 
of the judge— a power to decide within the limits of 
positive rules of law subject to judicial review. It is 
the discretion of the executive or the administrator to 
act according to one’s judgment of the best course, a 
concept of substantial historical ancestry in American 
law.” 346 U.S. at 34. 

* * • 

“It is unnecessary to define, apart from this case, pre¬ 
cisely where discretion ends. It is enough to hold, as 
we do, that the ‘discretionary function or duty’ that 
cannot form a basis for suit under the Tort Claims 
Act includes more than the initiation of programs and 
activities. It also includes determinations made by 
executives or administrators in establishing plans, spe¬ 
cifications or schedules of operations. Where there is 
room for policy judgment and decision there is discre¬ 
tion ,.” 346 U.S. at 35. (Emphasis supplied.) 

* * * 

“That the cabinet-level decision to institute the ferti¬ 
lizer export program was a discretionary act is not 
seriously disputed. Nor do we think that there is any 
doubt that the need for further experimentations with 
FGAN to determine the possiblity of its explosion, 
under conditions likely to be encountered in shipping 
and its combustibility was a matter to be determined 
by the discretion of those in charge of the production.” 
346 U.S. at 37. 

• • • 

“We turn, therefore, to the specific acts of negligence 
charged in the manufacture. Each was in accordance 
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with, and done under, specifications and directions as 
to how the FG-AN was produced at the plants.’ 7 346 
U.S. at 38. 

• * • 

“Each of these acts looked upon as negligence was di¬ 
rected by this Plan.” 346 U.S. at 39. 

* * • 

“In short, the alleged ‘negligence’ does not subject the 
Government to liability. The decisions held culpable 
were all responsibly made at a planning rather than 
operational level and involved considerations more or 
less important to the practicability of the Govern¬ 
ment’s fertilizer program.” 346 U.S. at 42. (Emphasis 
supplied.) 78 

“. . . in interpreting the exceptions to the generality of 
the grant [of the right to sue the United States fot* its 
torts], courts include only those circumstances which are 
within the words and reason of the exception.” Dalehite 
v. United States, 346 U.S. at 31. By that rule of statutory 
application it is obvious that the activities of the airport 
control tower are not excepted by 2680(a) in that they are 
not embraced within the legislative purposes giving rise to 
the exception. 

Judicial resolution of the questions of control tower neg¬ 
ligence would not involve issues as to the constitutional or 
statutory validity of the federal aviation program (First 
purpose). In contradistinction to Dalehite, the negligent 
acts relied upon here were of specific lower echelon opera¬ 
tional employees involving neither their non-negligent per¬ 
formance of specific acts directed by an authorized Gov¬ 
ernment program (Third purpose) nor the exercise of a 
policy making function. Perhaps the Government’s error 
stems from its failure to recognize “the existence of a con¬ 
tinuum of possible types of discretionary action ranging 
from narrow, routine exercises of discretion to high level 
policy decisions.” Note 66 Harv. L. Rev. 488, 490 (1953). 

78 As indicated in fn. 56 supra, the 4-3 decision has been uniformly criti¬ 
cized not so much for theory but by reason of its application to the facts. 


That spectrum is inherent in the nature of man who, in 
all his conscious activities, exercises some measure of dis¬ 
cretion no matter how slight. But, as Dalehite states, 
§ 2680(a) embraces only those types of discretion in the 
higher ranges of the spectrum performed by those exercis¬ 
ing legislative or administrative policy or planning author¬ 
ity. See also United States v. White, 211 F. 2d 79, 82 
(C.C.A. 9, 1954). To what Tigner and his associates did 
or failed to do, one cannot fairly apply the Supreme Court 
test that “where there is room for policy judgment and de¬ 
cision there is discretion.” 

Nor, as the Government argues, is that part of Dalehite 
dealing with alleged negligence of the Coast Guard ap¬ 
posite because it concerned (1) the failure to promulgate 
regulations for loading and unloading the FGAN from 
ships, and (2) an alleged failure in fighting fire, a type of 
activity covered by a well recognized common-law im¬ 
munity. 346 U.S. at 43. Neither of these assigned reasons 
for exculpating the Coast Guard is applicable here because 
the tower control operators are not charged with negli¬ 
gence for failure to adopt regulations at their level of 
activity, nor is there any classical common-law immunity 
for the functions they were performing such as there is 
for fire fighting. On the contrary, as we have shown, were 
private airport involved in the same circumstances there 
is no question but that liability would exist. 

Finally, as we have already substantially shown (at pp. 
82-83 supra), tower controllers do not “regulate” (Second 
purpose). The error in the Government’s contrary argu¬ 
ment (Brief, pp. 36-41) is perhaps best indicated by its 
opening quotation from Johnston v. District of Columbia, 
118 U.S. 19, 20-21 (1886). Reference to the entire para¬ 
graph from which, with significant omissions, the quota¬ 
tion is extracted discloses that in Johnston the Supreme 
Court held that in adopting a general plan of drainage for 
a sewer system, the exercise of discretion was involved 
“but the construction and repair of sewers, according to 
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the general plan so adopted, are simply ministerial duties; 
and for any negligence in so constructing a sewer, or keep¬ 
ing it in repair, the municipality which has constructed and 
owns the sewer may be sued . . 118 U.S. at 21. Here, 

plaintiff has not challenged the adoption of Federal plans 
for the regulation of air commerce or the installation or 
overall regulation of control towers. The allegations of 
negligence established below are directed solely and ex¬ 
clusively to the ministerial duty in the operation of the 
tower. Cf . Worley v. United States , 119 F. Supp. 719, 721 
(D. Or., 1952) where in holding the Government liable for 
injuries caused by negligently set poison coyote traps, the 
court said “The policy of using these instruments may well 
have been adopted in the exercise of executive discretion. 
But the setting of the particular traps under all the circum¬ 
stances and conditions must be judged according to the 
standard of what a reasonable man would have done or 
failed to do.” In a footnote the court explained that em¬ 
ployees exercising a discretionary function are to be dis¬ 
tinguished from “those who perfonn the authorized func¬ 
tion or duty after discretion has been exercised as to 
whether to undertake it. ’ ’ 

i 

All of the footnote cases and the text material beginning 
on p. 36 and through and including the first paragraph on 
p. 39 of the Government’s brief are distinguishable for this 
reason, because they, like Dalehite, involve the exercise of 
policy judgment whether to regulate or control or in the 
adoption of a general plan of regulation or control. None 
deal, as in Johnston and here, with negligent ministerial ac¬ 
tivities in the execution of a previously conceived general 
plan of governmental activity. 

Next, the Government relies on Ferrier v. City of White 
Plains , 262 App. Div. 94, 28 N.Y.S. 2nd 218 (1941), leave 
to appeal denied 287 N.Y. 852 (Brief, p. 39). Two acts of 
negligence were there charged against the police: first, the 
failure of the assigned traffic officer to properly direct the 
traffic, and second, the failure of the city to assign more 
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adequate police supervision. In denying liability, the court 
specifically held that as to the first claim of negligence, the 
city was not liable because the police officer was acting in a 
governmental capacity, 79 citing authorities immunizing 
municipal corporations for governmental functions based 
on the municipal law governmental-proprietary distinc¬ 
tion. As to the second allegation of negligence, the court 
denied liability on the ground that “whether or not one 
police officer or more than one should have been assigned 

_was a discretionary ... act” for which the municipality 

would not be liable. In short, Ferrier holds that the deci¬ 
sion whether to control or assign personnel to control is a 
discretionary act, but that the particular activities of the 
person assigned to control traffic is not discretionary and 
if non-actionable is only so because of sovereign immunity, 
which, insofar as we are concerned, has now been waived by 
the United States and by New York. Ferrier , therefore, 
makes it clear that even if the activities of tower control¬ 
lers is to be assimilated to traffic policemen. (But cf. fn. 64 
supra) such activities are not immune on the ground that 
they involve a discretionary function. This is further con¬ 
firmed by the decision of the New York Court of Appeals 
in Murrain v. Wilson Line , discussed supra , p. 90. 

The traffic signal cases relied upon by the Government 
(Brief, pp. 40-41) are similarly inapposite, because there 
again non-liability was based upon the impertinent mu¬ 
nicipal law distinction between governmental and proprie¬ 
tary functions and the conclusion that the maintenance of 
traffic lights was a governmental function comprehended 
by the sovereign immunity in the sense that term is defined 
in the law of municipal corporations. In discussing these 
traffic light cases, the Government states (Brief, p. 40, fn. 

79 While, as the Government indicates, Ferrier was decided after the adop¬ 
tion of the New York statute waiving sovereign immunity, reference to the 
facts shows that the injury pre-dated that statutory waiver. Moreover, the 
activities of the particular police officer w*ere held to be immune on the au¬ 
thority of McQuillin, Municipal Corporations (2nd Ed.)., Vol. 6, Sec. 2591, 
which discusses the traditional sovereign immunity of municipalities for ac¬ 
tivities performed in its public capacity as an arm of the state. 
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90) that the Foley case (discussed supra pp. 90-91) “is one 
of the very few cases to the contrary.’’ Why is Foley to 
the contrary? In the cases relied upon by the Government, 
the controlling state law was still that of sovereign im¬ 
munity in the municipal corporation sense and there' had 
been no legislative waiver for tort claims as in New York 
and as under the Federal Tort Claims Act. By the time 
Foley was decided, however, state law had waived; the 
soverign immunity and so the negligent maintenance of 
traffic signals was held actionable because the establish¬ 
ment of traffic devices was directly related to the safety 
of the users of the street. 

3. Whether the Tower Operators Would Be 

Personally Immune Is Not Relevant 

The Government’s final argument on the application of 
§ 2680(a), that the United States could not be derivatively 
liable since the controllers would be personally immune, 80 
is palpable circuitous reasoning in a bootstrap argument 
which relies at the outset on the erroneous assumption that 
the activities of the controllers are discretionary acts com¬ 
prehended by § 2680(a). That assumption begs the ques¬ 
tion and adds nothing. “. . . such a test simply postpones 
and does not answer the problem, since judicial definitions 
of ‘discretion’ in these contexts have been hopelessly con¬ 
fusing.” Comment 52 Mich. L. Rev. 733, 736 (1954). j 

Tigner was as responsible for his negligent conduct as he 
would be if he had been driving a U.S. mail truck. To:say 
that he would not be liable for his negligence because of 
the “discretion” or judgment he had to use in facets of 
his job is to say that his discretion is equivalent in stature 
to the high Cabinet level exercise of discretion involved in 
Dalehite . It is plain to us that Congress did not so intend, 
and though no decided case supports the Government’s 

sounder the Tort Claims Act a judgment against the United States: is a 
complete bar to any action against the negligent employee (28 U.S.C. 2676) 
and the United States may not recover indemnity from such employee 
(United States v. Gilman, No. 449 O.T. 1953, decided May 17, 1954 (S. Ct.)). 
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contention there is no support for it either in any of the 
writing in this field. 


II 

THE FINDINGS BELOW WERE SUFFICIENT; IN ANY 
EVENT THEIR SUFFICIENCY IS NOT MATERIAL IN 
VIEW OF VIRTUALLY CONCEDED NEGLIGENCE 

The Government argues that the trial court’s findings 
did not comply with the requirements of Rule 52(a), Fed¬ 
eral Rules of Civil Procedure (Brief, pp. 50-55) but cites 
no analogous situation where similar findings led to rever¬ 
sible error. 

Findings of fact need not include evidentiary findings 
or a statement of evidence. Gay Games, Inc. v. Smith, 132 
F. 2d 930 (C.C.A. 7, 1943); McGee v. Nee, 113 F. 2d 543 
(C.C.A. 8, 1940); Petterson Lighterage <£ Towing Corp. v. 
N. T. Central R. Co., 126 F. 2d 992 (C.C.A. 2, 1942). The 
trial court need only find such ultimate facts as are nec¬ 
essary to reach the decision in the case. Klimkiewicz v. 
Westminster Deposit <& Trust Co., 74 App. D.C. 333 (1941); 
Shelly Oil Co. v. Holloway, 171 F. 2d 670 (C.C.A. 8, 1948); 
Ladd v. Brickley, 158 F. 2d 212 (C.C.A. 1, 1946). “The 
ultimate test as to the adequacy of findings will alw T ays be 
whether they are sufficiently comprehensive and pertinent 
to the issues to provide a basis for decision, and whether 
they are supported by the evidence.” Schilling v. Schwitzer- 
Cummins Co., 79 U.S. App. D.C. 20, 22 (1944). Because 
their only purpose is to apprise appellants and appellate 
courts of the basis of judgment below. Bowles v. Cudahy 
Packing Co., 154 F. 2d 891 (C.C.A. 3, 1946). See also 
Maher v. Hendrickson, 188 F. 2d 700 (C.C.A. 7, 1951). 
While “the duty of the trial court to make findings of fact 
should be strictly followed ... such findings are not a juris¬ 
dictional requirement of appeal. .. Their purpose is to aid 
appellate courts in reviewing the decision below. In cases 
where the record is so clear that the court does not need 
the aid of findings it may waive such a defect on the ground 
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that the error is not substantial in the particular case.” 
Hurwitz v. Hurwitz, 78 U.S. App. D.C. 66, 69 (1943).; Ac¬ 
cord: Rossiter v. Vogel, 148 F. 2d 292 (C.C.A. 2, 1945); 
Woodruff v. Reiser, 150 F. 2d 873 (C.C.A. 10, 1945).j 
Measured by these standards, the argument as to the in¬ 
adequacy of the findings is without foundation because 
the findings are sufficiently informative of the basis of 
decision below, the record overwhelmingly supports the 
conclusionary findings of negligence and negligence has 
been virtually conceded. Although the Government was in 
possession of the opinion below and the proposed findings 
many weeks before its Motion for Reconsideration or For 
New Trial and argument thereon, it evidenced no difficulty 
in ascertaining the basis of the trial court’s finding of 
negligence. Indeed, were we to ignore all of the other 
findings below, save Nos. 4 and 7(a) and (b) (I 50-51A), 
the Government has conceded that these findings are sound 
by its admission (Government Brief, p. 5) that: 

* 6 Both planes were visible to the control tower per¬ 
sonnel who knew the planes were on converging paths 
and had adequate opportunity to give warnings: and 
instructions to each plane.” 

Cf . Eastern Brief at pp. 65-66 that ‘ 4 These findings;rest 
upon a solid basis of record fact.” Assuming, arguendo, 
that some of the findings do not contain the meticulous 
evidentiary detail the Government believes required, never¬ 
theless the admitted opportunity to give warnings plus 
the finding that that opportunity was not timely exercised 
unequivocally and directly apprises the Court and the 
parties of a ground for decision below sufficient in and of 
itself to support the judgment. Thus even were there de¬ 
ficiencies in the findings in other respects, it would not 
open the door to reversal. 

The clue to the hollowness of the Government’s argu¬ 
ment on the sufficiency of the findings, however, is its failure 
to attack the sufficiency of the evidence to support the find- 
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ings, a failure sought to be justified by the lame excuse 
that “without these preliminary findings ... it is impos¬ 
sible to determine whether the conclusionary findings of 
negligence are correct or erroneous’’ (Brief, p. 51). By 
reason of the thoroughness, industry and ingenuity ap¬ 
parent in the Government brief, it is hard to believe that 
an attack upon the legal sufficiency of the ultimate findings 
would have been overlooked if the evidence did not over¬ 
whelmingly support them. That attack not having been 
made, the Court should assume the record fully supports 
the conclusionary findings of negligence so that inquiry 
into their sufficiency would serve no useful purpose. 

In short, the Government’s position in effect concedes the 
soundness of the factual results reached below. Accord¬ 
ingly, alleged deficiencies in the niceties of their statement 
are of no consequence on appeal. 

m 

FINDING THAT THE COLLISION OCCURRED IN THE DIS¬ 
TRICT OF COLUMBIA, THE TRIAL COURT PROP¬ 
ERLY APPLIED DISTRICT LAW; THE ACT OR OMIS¬ 
SION COMPLAINED OF OCCURRED IN THE DISTRICT 

Relying upon the language of 28 U.S.C. 1346(b) impos¬ 
ing liability “where the United States, if a private person, 
would be liable to the claimant in accordance with the law 
of the place where the act or omission occurred”, the Gov¬ 
ernment urges that since the negligent acts of the control 
tower occurred in Virginia where the tower is located, the 
court below erred in not applying Virginia law regardless 
of its findings that the collision occurred in the District 
(Brief, pp. 55-57). 

As the Government concedes (Brief, p. 56), the uni¬ 
versally accepted conflict of laws rule applied where the 
negligent actor is in one jurisdiction and the act matures 
into injury in another is that “The place of wrong is in 
the state where the last event necessary to make an actor 
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liable for an alleged tort takes place” which in cases of 
personal injury “is the place where the harmful force takes 
effect upon the body . . . the question is only where did the 
force impinge upon [the] body.” Restatement, Conflict of 
Laws, § 377, heading and note 1. To same effect see,! e.g., 
Goodrich, Conflict of Laws (3rd Ed.) § 93; Hunter v. Derby 
Foods, 110 F. 2d 970 (C.C.A. 2, 1940); Note 50 Harv. L. 
Rev. 1166-1169 (1936); exhaustive annotation 133 A.L.R. 
260. This controlling rule has been followed in the aviation 
cases. See Maynard v. Eastern Airlines, 178 F. 2d 139 
(C.C.A. 2, 1949); La Prelie v. Cessna Aircraft Co., 85 F. 
Supp. 182 (D. Ka., 1949); Lacey v. L. W. Wiggins Airways, 
95 F. Supp. 916 (D. Mass., 1951). 

The plain fact that authority is so decisively and un¬ 
equivocally to the contrary, is reason for the Government’s 
inability to cite a single decision in point supporting its 
novel suggestion. The reliance upon the “unmistakable 
language of the Act” (Brief, p. 56), ignores the philosophy 
of the conflicts rule whereby “the locality of the act is 
deemed at common law to be the same as that of the dam¬ 
age.” Cown. Valley Lumber Co. v. Maine C. R. Co., 78 N.H. 
553, 103 A. 263 (1918). At common law there is no neg¬ 
ligence in a vacuum, but only actionable negligence follow¬ 
ing from an act continuing in time and space until it im¬ 
pinges to occasion injury. Cf. lasigi v. Brown, 17 How. 
183,194 (1854), where in an action for deceit based upon a 
letter written in and mailed from New York to Massa¬ 
chusetts, it was held that: 

“As the letter was written in New York, a doubt!has 
been suggested whether the [Massachusetts] Statute 
can apply to the case. The letter was intended to; op¬ 
erate in Massachusetts, and consequently, the law of 
that State applies to it.” 

i 

In the absence of any contrary expression of intent in 
over 30 years of consideration of tort claims legislation, 
Congress must be presumed to have adopted the unmis¬ 
takable common law rule as governing the disposition of 
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claims in circumstances where private persons would be 
liable. See lsbrandtsen v. Johnson, 343 U.S. 779 (1952); 
Michigan v. Michigan Trust Co., 286 U.S. 334 (1932); Shaw 
v. Merchant’s Nat. Bank of St. Louis, 101 U.S. 557 (1880). 
Judge Goodrich in a recent comment noted the language 
of 28 UJ3.C. 1346(b) but concluded that it did not “change 
the ordinary rule of reference in tort liability” because 
“an examination of the legislative history seems to indi¬ 
cate that the matter was not in the minds of the draftsmen, 
for the Senate Report says that the liability 1 will be the 
same as that of a private person under like circum¬ 
stances.’ ” Yielding Place to New: Rest Versus Motion 
In The Conflict of Laws, 50 Col. L. Rev., 881, 894-895 
(1950). 81 

In the entire mass of legislative materials treating with 
every phase of the Tort Claims Act there is only one com¬ 
ment shedding any light on the Congressional intention on 
this matter—and that contrary to the Government argu¬ 
ment. When asked by the Committee on the Judiciary 
where a claimant brings suit, then Assistant Attorney Gen¬ 
eral Shea answered “Either where the claimant resides, or 
in the locale of the injury or damage.” 82 That comment 
plainly demonstrates that the draftsmen—the staff of the 
Department of Justice—had no intention in the language 

81 Further illustrating that the language used in the statute does not alter 
the applicability of the established rule is Beale's discussion of the common 
law rule as applied to negligent torts. Beale, The Conflict of Laws, Vol. 2, 
$ 379.1. There Beale, who adheres to the common law rule, himself uses the 
language that “the law of the place where the act or omission claimed to 
be the cause of the damage took place" controls liability. And in the next 
paragraph Beale uses that language synonymously with “the law of the 
place of injury." 

See also Gottlieb, State Law Versus A Federal Common Law of Torts, 7 
Vanderbilt L. Rev. 206, 207 (1954) where a staff member of the Department 
of Justice Civil Division states “It is thus apparent that the statute embodies 
the basic principle in Anglo-American law of Torts that liability-creating 
conduct shall be measured by the lex loci delicti ". In noting and discussing 
all the express or implied deviations from the statutory adoption of that 
principle the writer makes no reference to any such as that urged by the 
Government here. 

82 Hearings before the House Committee on the Judiciary, 77th Cong., 2nd 
Sess., on H.R. 5373 and H.R. 6463 (Jan. 29, 1942), p. 9. While Shea was 
referring to the venue provision (28 U.S.C. 1402(b)), its language, in per¬ 
tinent part, is parallel to that of 28 U.S.C. 1346(b). 


used to depart from the common law rule. Indeed were 
there evidence otherwise that same agency here represent¬ 
ing the Government might be expected to produce it. i 

Finally, the departure suggested by the Government 
would lead to the absurd and inconvenient result that the 
substantive liability as well as damage obligations of joint 
or concurrent tort feasors, one of whom was the United 
States, would be determined by two different bodies of law. 
Such a construction is to be avoided in the absence of clear 
legislative requirement. See United States v. California, 
297 U.S. 175 (1936); Bird v. United States, 187 U.Sl 118 
(1902); United States v. Fischer, 2 Cranch 358 (1805). 

In short, the novel suggestion as to applicable law ilnder 
the statute is contrary to established conficts rules, com¬ 
mon law theory and legislative history. It depends upon 
an isolated consideration of certain words in the statute 
out of the context of waiver of sovereign immunity. That 
waiver was plainly intended to place tort suits against the 
Government on the same footing under local law as other 
tort suits, except where, for apparent and expressed rea¬ 
sons (not existing here), the ground rules were altered by 
the statute to serve some special need. 83 

83 In fn. US on p. 57, the Government brief suggests that this is but 
one of several instances under the Tort Claims Act in which the claimant’s 
right to relief against the Government may differ from that against private 
persons. But every such difference (no jury trial, no punitive damage^ etc.) 
was the subject of extensive comment and discussion in the legislative hjstorv, 
and the intent to create those differences to meet particular problems was 
unmistakable. i 
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CONCLUSION 

There was more than substantial evidence of Eastern’s 
negligence and the United States does not contest the find¬ 
ings as to its negligence. There is no merit to Eastern’s 
allegations of error nor to the Government’s effort to ex¬ 
culpate itself under an abused construction of the Tort 
Claims Act. The judgments should be affirmed. 

Respectfully submitted, 

David G. Bress 
Sheldon E. Bernstein 
Attorneys for Appellees 
Rust Building 
Washington, D. C. 

Of Counsel: 

Alvin L. Newmyer 
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Washington, D. C. 
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APPENDIX 

Summary of Eyewitness Testimony on Point of Collision 

1. Otto L . Ihrig (II 291-316A), see p. 29, supra . 

2. Ernest W. Fuller (I 147-173A), an aeronautical engi¬ 
neer, who was a passenger on American Flight 1 waiting at 
the end of Runway 3 (I 147-148A), marked a chart: (PI. 
Ex. 8, XI 2129A) indicating the paths of the two planes 
immediately before impact and showing that the impact 
occurred over water (I 152-155A). 

3. C. Duane Cope was the closest eyewitness with the 
best view and perspective because the planes collided just 
ahead and to his left as he drove South on Memorial High¬ 
way alongside the inlet (see Cope’s initials “CDC” and 
marks on PI. Ex. 1 (XI 2125A) and Cope’s explanation 
(IV 664-669A)). Cope placed the point of impact over 
water about 200 feet North and East of the boat club (at 
the sailing marina South of the inlet) (IV 668A, 670A). 

4. Wallace 1 . Longstreth (II 320-349A), an employee of 
Capital Airlines, was driving South on Memorial Highway 
when the collision occurred (II 320-323A). He testified 
that as his car went up the grade [about one block South 
of Wylie and Williams] he saw the planes collide directly 
in front of him well out in the water on an imaginary 
extension of that part of the road as it climbed the grade 
(II 326-332A; see also Longstreth markings on PI. Ex. 
1 (XI 2125A)). His description of the pertinent topo¬ 
graphy and other related matters was far more accurate 
and enlightening than the confused and erroneous picture 
given by Williams and Wylie. 

5. William 0. Wylie (V 1026-1091A) and Thomas G . 
Williams (VI 1238-1257A) were working with a PEPCO 
repair crew on the West side of Memorial Highway across 
from the South end of the airport (V 1027-1030A,; VI 
1239-1241A). With considerable conflicting detail between 
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them, 1 they testified that the collision occurred somewhere 
in the vicinity of the fence on the East side of Potomac 
Yards West of the highway. But: (1) they were at least 
a few thousand feet from the point of impact; (2) they 
could not see anything on the earth’s surface beneath the 
point of impact because their vision was obstructed by an 
intervening hill (V 1058A, 1063-1064A, VI 1253A); (3) an 
extension of their line of sight looking South up the road 
(V 1062-1063A, 1068A, VI 1241 A) carries out over water 
after the road goes over the hill it bends to the West—See 
PI. Ex. 1, XI 2125A) and; (4) in answer to the question 
“Can you tell us whether or not these two planes collided 
over the land or over the water” Wylie candidly admitted 
“That is a very hard statement, a hard question for me 
to answer truthfully” (V1039-1040A; see also 1079-1080A), 
which by reason of his and Williams’ point of vantage is 
the only fair answer to their testimony. 

6. Sgts. Jack J. Hester (VI 1093-1127A) and Carl L. 
Green (VI 1127-1153A), who were brought from Germany 
by the Government solely for purposes of the trial (VI 
1102-1103A, 1151-1152A), were driving North (together) 
on Memorial Highway near the PEPCO plant (VI 1093- 
1094A, 1096A). They thought the collision occurred be¬ 
tween the boulevard and the Potomac Yard fence to the 
West (VI 1094-1095A, 1129A). Aside from the absurdity 
of their testimony in many details, 2 it was of dubious value 
as to the place of the impact because: (1) they had a 
doubtful point of vantage; (2) they admitted that at the 
moment of impact they did not relate the colliding planes 

1 For example: (1) Wylie testified he was sitting in the PEPCO truck 
when the collision occurred (V 1030A, 1055A) but Williams said Wvlie was 
standing outside (VI 1241-1242A, 1249-1250A, 1256-1257A); (2) Wylie testi¬ 
fied that the scene of the wreckage was 2200 feet from them (V 1059A) and 
Williams 1100 feet (VI 1243A, 1250A). 

2 For example, the place where Hester said he first saw the DC-4 was 
hundreds of yards South of its roundhouse turn into final (Cf his “A-l” 
mark on PI. Ex. 1 with flight path as described by other witnesses). More¬ 
over, he indicated that at 40-45 m.p.h. he travelled twice the distance the 
DC,-4 travelled [at 130-140 m.p.h.] while he watched it (VI 1106-1107A). 
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to anything on the earth’s surface (VI 1138-1139A) f (3) 
they reconstructed the point of impact by reason of debris 
they saw in the roadway when they drove up to the scene 
(VI1110A, 1137-1138A, 1140A) ; 4 (4) both admitted having 
previously stated that the accident occurred directly in 
front of them which, because the highway bends to the 
West, North of where they were, would be out over the 
water (VI 1111A, 1133A, 1141A), 5 and; (5) Hester ad¬ 
mitted signing a statement that he could not tell whether 
the accident happened over water or land (VI 1112A)i 

7. Willie R. Lowery (VI 1153-1199A), an employee of 
Potomac Yards, was walking South on a gravel road along¬ 
side the fence and believed the collision occurred over land 
in the vicinity of a little pumphouse (abutting the fence) 
only a few hundred feet West of the water (VI 1155- 
1160A). Lowery, like the other men from the yards, was 
truthful but hopelessly confused. He admitted (VI1158A; 
see also VI 1188A): j 

“I could not fix the point directly on the spot where 
they hit, because in here, laying right in here, now this 
is trees right along in here . . . And I was walking 
in this road right here in this curve. I was looking at 
the plane through here ... So to say actually whether 
they did hit directly over the pumping house or not, 
I could not say, due to the fact that these trees are 

i 

3 It is doubtful if Hester even saw the actual impact; he admitted that 
“just as the crash occurred, I think I flinched just a second” (VI 1099A, 
I119A) and he only “glanced” at the planes as they collided (VI 110SA). 

4 Hester testified (VI 1110A): 

“Q. And do I understand that even though you couldn’t see the surface 
of that highway at or about the north or south point of where the col¬ 
lision occurred, you still say it occurred over land. Is that correct? 
A. It occurred to the west of the highway. Q. How do you know it 
occurred to the west of the highway, if you couldn’t see the highway 
there? A. Well, from, what we saw, where it hit, and when we drpve up 
there, in fact, when we stepped on the car and got up there, debris was 
still falling, and it was still scattered all around there. And from what I 
gather, if it happened on out any farther, all of it would have went in 
the water.” 

3 Hester mistakenly denied that the road thus curved to the West (VI 
1108-1109A) and that an imaginary extension of the road from where he 
was would go out over water (VI 1110A). 
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here, which would obscure your view in looking under¬ 
neath ... I would have to have a view underneath to 
determine whether he did, whether the collision did 
happen directly over the pump house or not.” 

He testified that the DC-4 never passed East of the pump¬ 
house, but admitted that at the C.A.B. inquiry he had 
testified that as the DC-4 passed the pumphouse a few 
seconds before the crash he first saw the P-38 (VI 1171- 
1174A). He admitted signing an affidavit stating (VI 
1188A): 

“I cannot tell precisely what was underneath the 
planes when they collided, because the trees along the 
road partly obscured my view, but the DC-4 had passed 
south of the pumping station and was to the east of 
it when I first saw the P-38 getting almost on top of 
the DC-4.” 

In short, Lowery’s approximation of the point of collision 
was so elastic on various occasions that it is of no value, 
particularly considering his limited vision and the fact that 
an error of only one or two hundred feet would put his 
impact point over water. 

8. J . P. Ileislup (VI 1201-1219A), L. J. Grimsley (VIII 
1680-1692A, 1734-1744A) and Gardner E . Tesh (VIII 1745- 
1780A), other Potomac Yard employees, also testified that 
the collision occurred over land (at widely dispersed points 
between the road and Potomac Yards), but their testimony 
was subject to similar infirmities. 

Heislup was in the middle of the Yards several thousand 
feet Southwest of the place of impact (VI 1202-1203A, 
1213A). Thus, since he saw the planes from their rear 
(they were headed Northeast), his ability to determine 
the actual impact point was dependent both on depth per¬ 
ception and his dubious ability to approximate distances. 0 

6 He estimated that the impact occurred 2000 feet Northeast of his position 
which, measured on the map, placed the point of impact over water (VI 
1214-1215A). 
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His testimony shows that his approximation of the impact 
point was sheer reconstruction from wreckage he saw on 
land (See, e.g., YI 1204-1205A). As a matter of fact that 
approximation was completely inconsistent with his testi¬ 
mony that he watched the DC-4 for a minute, more or; less, 
before the crash after he first saw it gliding Northeast 
over the pumping station (VI 1215-1216A) which lies; only 
a few hundred feet West of the water. 

Grimsley’s approximation of the impact point, • like 
Heislup’s, required good long range depth perception be¬ 
cause he too had a rear view of the planes from a position 
inside a building in the middle of the Yard (VIII 1682A). 
He admitted he was not a good judge of distances in the 
air (VIII1687A) and that he had previously signed a state¬ 
ment that read “I could not say where the two planes 
collided, because the view was obstructed by the north¬ 
bound hump” (VIII 1690-1691A). Finally, he admitted 
he could not see the terrain under the alleged impact point 
(VIII1691 A) and that “... looking into the air and seeing 
these planes and seeing them collide ... [he] would assume 
from [his] general knowledge of the Yard that that point 
where they collided must have been at about the pump¬ 
house” (VIII 1692A). 

Tesh’s position in the middle of the Yards subjected 
the accuracy of his observation to similar limitations. 
Moreover, his approximations of distances (and times) 
were hopelessly bad (see, e.g., VIII 1759-1762A, 1771A). 
When shown that these approximations would prove; that 
the collision occurred over water, his response was: i 6 They 
didn’t get out over the water. They didn’t hit over the 
water. I can show you if you take me in a car. I can 
show you some fragments of the plane that is still there...” 
(VTII 1771A), which clearly demonstrated that he,: like 
most of the eyewitnesses, reconstructed the point of impact 
on the basis of debris later observed on land. 
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9. J. Donald Mayor (VI 1219-1238A) was driving North 
on Memorial Highway and purported to see the collision 
occur at a point over the highway more than 1000 feet North 
of the general area where all other witnesses saw the acci¬ 
dent and even North of the place where the DC-4 wreck¬ 
age was found, which would have required the main parts 
of the DC-4 to fall in reverse direction from their line of 
flight (VI 1220-1222A). His description of how the planes 
came together (the P-38 coming from the West and hitting 
the left side of the DC-4 (VI 1224A, 1226-1227A, 1228- 
1229A, 1235-1236A)) was sheer nonsense in the light of the 
consensus of all other testimony to the reverse. He ad¬ 
mitted that at the C.A.B. inquiry he offered as his testi¬ 
mony a newspaper story given immediately after the ac¬ 
cident to the effect that he did not see the planes collide 
(VI 1224-1226A, 1227-1228A). Finally, his placement of 
the point of impact was obviously sheer attempted recon¬ 
struction based upon his driving over light debris on the 
highway (VI 1223-1224A, 1231-1232A). 

10. The Tower Men . Union testified that “the point of 
impact appeared to be over land”, but admitted that with 
his perspective he could be substantially in error because 
of the depth perception problem (IV 758-760A). Tigner 
testified that the planes collided between the highway and 
the shoreline (VI 1288A), a strip of land about one mile 
away from him and less than 100 feet wide. Apart from 
Tigner’s obvious lack of credibility generally, his cross- 
examination on this point clearly demonstrated his lack 
of capacity to so pin-point the collision based on a fleeting 
head-on glimpse from the tower one mile away (VI 1480- 
1482A). 



